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Ms. Denele Campbell, President

Alliance for Reform of Drug Policy in Arkansas

1155 West Sixth PMB A17

Fayetteville, AR  72701

Dear Ms. Campbell:

This is in response to your request for certification, pursuant to A.C.A. § 7-9-107 (Repl. 1993), of the following popular name and ballot title for a proposed initiated act
:

POPULAR NAME

THE ARKANSAS MEDICAL MARIJUANA ACT

BALLOT TITLE

An Act stating that patients and doctors have found marijuana to be an effective treatment for debilitating medical conditions and that Arkansans suffering such conditions should be allowed to use marijuana without fear of civil or criminal penalties when their doctors advise that such use might be beneficial, assuming certain reasonable restrictions are met; stating that the changes of this Act shall not change law governing the use of marijuana for non-medical purposes; defining the terms "Practitioner," "Debilitating medical condition," "Delivery," "Designated primary caregiver," "Department," "Marijuana," "Medical use of marijuana," "Manufacture," "Registry identification card," "Usable marijuana," and "Written documentation"; excepting from the criminal laws of the state a person engaged in or assisting in the medical use of marijuana by possessing, delivering, or manufacturing marijuana or by aiding and abetting another in the possessing, delivery, or manufacturing of marijuana or any other criminal offense in which possession, delivery, or manufacture of marijuana is an element if the person holds a registry identification card, has applied for a registry identification card, or is the primary designated caregiver of a cardholder as long as the amounts involved are the amounts allowed in the Act; requiring the establishment and maintenance of an Arkansas Department of Health program for the issuance of a registry identification card to any person who pays an affordable fee, presents valid, written documentation from his or her practitioner stating that the person has been diagnosed with a debilitating medical condition and that the medical use of marijuana may mitigate the symptoms or effects of that condition, provides his or her name, address, and date of birth along with the name, address, and telephone number of the practitioner, and the name and address of the designated primary caregiver, if any; requiring the issuance of a registry identification card to a person who is under eighteen years of age if the person submits the same materials required of adults and, in addition, one of the person's parents or legal guardians signs a written statement which confirms that the person's practitioner has explained the possible risks and benefits of such use and which confirms the parent or legal guardian's consent to the use of marijuana, agreement to serve as the person's designated primary caregiver, and agreement to control the acquisition of marijuana and the dosage and frequency of use by the person; requiring that persons shall apply for the card through the local county health department, which shall in turn transmit the information to the Department within five days, keeping these records confidential except disclosures as required for processing; requiring that the Department verify the applicant's information for approval or denial within thirty days, with denial occuring [sic] only if the applicant did not provide the required information or if the Department determines such information was falsified, with further provision that such denial shall be considered final with allowance for judicial review and reapplication; requiring that unless grounds for denial exist, the Department shall issue to the patient, and caregiver if any, within five days of verification a serially numbered registry identification card containing specified information; requiring the cardholder to notify the Department of any changes in name, address, practitioner, or caregiver and to provide annual updates on the medical condition and the name of the caregiver; providing that a card held by a person who fails to comply with notification and update requirements shall be deemed expired; providing that a card applicant contacted by law enforcement in connection with the medical use of marijuana may provide copies of written documentation and proof of application and that these shall serve as a card until the Department finalizes the application; providing that persons authorized to use medical marijuana under this Act shall not be excepted from the state's criminal laws if he or she drives under the influence of marijuana, uses it in a public place, or delivers marijuana to anyone known to not be a cardholder; providing that an affirmative defense to criminal charges may be claimed by any non-cardholding adult using medical marijuana whose practitioner has advised about the use, if the amount of marijuana is within the amount specified in this Act, or if the person proves a greater amount is medically necessary; allowing a non-cardholder to claim medical necessity in the face of criminal charges; describing the amounts of marijuana allowed; providing that criminal charges for greater amounts may be challenged by presentation of a preponderance of evidence as to medical necessity; requiring that registry identification cards not be considered probable cause for search of person or property or inspection by any governmental agency and that any property interest seized by law enforcement shall be returned unharmed immediately upon determination of the person's medical use; requiring that the Board of Medical Examiners issue no civil penalty or discipline to practitioners for advice or written documentation provided to a person about medical marijuana; requiring that no professional licensing board take action against a person using medical marijuana or against a person serving as caregiver; declaring that nothing in the Act shall protect from criminal cause of action a person possessing, delivering, or manufacturing marijuana not authorized by the Act; requiring that the Department create and maintain a list of cardholders, to be kept confidential except for authorized employees of the Department and authorized employees of state or local law enforcement as necessary to verify authenticity of a card; providing procedure for designation of a caregiver and creating a limit of one; allowing the Department to adopt necessary rules; allowing the Department to take action as needed before the effective date of the Act; providing for the severability of the provisions of the Act; and establishing dates of implementation.

The Attorney General is required, pursuant to A.C.A. § 7-9-107, to approve and certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.

A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed act.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed measure.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title's sufficiency.  Id.

The ballot title must include an impartial summary of the proposed act that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Having analyzed your proposed act as well as your proposed popular name and ballot title under the above precepts, it is my conclusion that I must reject your proposed ballot title.  Several additions or changes to your ballot title are in my view necessary in order to more fully and correctly summarize your proposal.  I cannot, however, at this time, substitute and certify a ballot title (see A.C.A. § 7-9-107(b)) due to several ambiguities in the text of your proposed measure.  Resolution of these ambiguities is necessary before I can exercise my statutory authority under § 7-9-107(b).  

Initial uncertainty arises, in my judgment, concerning the exact scope and import of your proposed measure.  As noted above, the ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  The proposed ballot title in this instance, for the most part, simply restates the text of the proposed act.  The text is, however, very detailed, complex, and lengthy.  Particular hazards attend such a text.  The sponsor in that instance runs the risk that the ballot title is unacceptable either because it is too “complex, detailed, and lengthy,” or because is has “serious omissions.”  See Page v. McCuen, 318 Ark. 342, 884 S.W.2d  951 (1994).  The court in Page stated:

Although Amendment 7 to the Arkansas Constitution does not specify a limit on the length of a proposal, the proposed measure must be of a size capable of having a ballot title which will not only convey the scope and import of the measure, but also impart a description of the proposal so voters can cast their votes intelligently and with a fair understanding of the issue.

Id., 318 Ark. at 347.

In my judgment, the expansiveness of the text in this instance does not necessarily preclude the writing of an acceptable ballot title.  It does, however, suggest the desirability of summarizing the effect of the proposal in as simplified a manner as possible. I am unable to provide this summary due to my uncertainty as to the exact impact of your proposal.  Specifically, I am uncertain as to the precise effect of the “affirmative defense” under Section 6 of the act.  Your proposed ballot title states in relevant part in this regard that an affirmative defense may be claimed “by any non-cardholding adult using medical marijuana whose practitioner has advised about the use….”  This differs from the actual language of the text, which provides an affirmative defense for a non-cardholding adult who “[i]s engaged in the medical use of marijuana….”  The definition of “medical use of marijuana” includes the “manufacture, possession, [or] delivery” of marijuana.  See Section 3(7) of text.  This raises the question whether one who has a debilitating condition can “deliver,” i.e., sell (see A.C.A. § 5-64-101(f), defining “deliver”) marijuana to another.  If, on the other hand, the act is only intended to authorize the “medical use of marijuana,” i.e., manufacture, possession, delivery, or administration, by a person with a debilitating condition solely for the purpose of mitigating his own condition, and by a designated primary caregiver only for that person, then this should be clearly stated.  It is my opinion that the act as currently drafted is unclear in this regard.  And this would likely be viewed as an essential fact which would give the voter serious ground for reflection.  See Bailey v. McCuen, supra.  

An ambiguity also arises, in my judgment, under Section 3(1) of your proposed measure wherein it states that the term “practitioner”:

…refers to a physician, dentist, veterinarian, scientific investigator, or other person licensed, registered, or otherwise permitted under Arkansas law, as described in Arkansas Code 5-64-101(q).

Under § 5-64-101(q) (part of the Uniform Controlled Substances Act), “practitioner” means: 

…a physician, dentist, veterinarian, scientific investigator, or other person licensed, registered, or otherwise permitted to distribute, dispense, conduct research with respect to, or to administer a controlled substance in the course of professional practice or research in this state[.]

This definition of “practitioner” seemingly encompasses persons other than “doctors” (see Section 2 of proposed act) who are engaged in the practice of advising persons with respect to their individual medical conditions.  Thus, while your proposed measure in Section 2 refers only to “doctors” giving their professional advice to patients, uncertainty arises elsewhere in the text (due to the above definition of “practitioner”) where provision is made for a “practitioner” to supply documentation regarding a person’s medical condition and give advice about the medical use of marijuana.  Is the act only intended to apply to medical doctors?  This should be clarified for proper reflection in the ballot title.   Otherwise, in my judgment, unintended consequences may flow from the current text, and the ballot title may be viewed as misleading.  

My uncertainty as to the precise operation of the proposed act in the above respects prevents me from interjecting my own interpretation into the ballot title.  My office does not concern itself with the merits of proposed measures, nor do I have any constitutional role in the shaping or drafting of initiative or referendum measures.  I am not your counsel in this matter and cannot advise you as to the substance of your proposal.  At the same time, however, the Arkansas Supreme Court, through its decisions, has placed a practical duty on the Attorney General, in exercising his statutory duty, to include language in a ballot title about the effects of a proposed measure on current law.  See, e.g., Finn v. McCuen, 303 Ark. 418, 793 S.W.2d 34 (1990).  Where the effects of a proposed measure on current law are unclear or ambiguous, however, it is impossible for me to perform my statutory duty to the satisfaction of the Arkansas Supreme Court without clarification of the ambiguities.  

My statutory duty under these circumstances is to reject your submission, stating my reasons therefor, and instruct you to redesign the proposed measure and ballot title.  A.C.A. § 7-9-107(c).
  You may at your convenience, after clarification of this ambiguity, resubmit your proposed act along with a new ballot title and popular name.  I anticipate, as noted above, that some changes or additions to your submitted ballot title may be necessary.  I will be pleased to perform my statutory duties in a timely manner after resubmission.

Sincerely,

MARK PRYOR

Attorney General

� You made a previous submission with respect to this proposed initiated act which I rejected, in Attorney General Opinion 99-300, due to the ballot title’s failure to adequately summarize the proposal. You have now resubmitted this initiative with a revised ballot title. 





� Your proposed popular name in this instance is, in my view, likely sufficient as submitted.  However, as noted above, the popular name and ballot title must be considered together in order to make the sufficiency determination.





