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Central Mall Plaza Suite 516

5111 Rogers Avenue

Fort Smith, AR  72903-2041

Dear Mr. Stilley:

This is in response to your request for certification, pursuant to A.C.A. § 7-9-107 (Repl. 1993), of the following popular name and ballot title for a proposed amendment to the Arkansas Constitution:

POPULAR NAME

AN AMENDMENT TO ABOLISH THE SALES AND USE TAX UPON USED GOODS, AND TO ABOLISH THE ARKANSAS STATE TAX UPON PERSONAL AND CORPORATE INCOMES, OR, ALTERNATIVELY, TO AUTHORIZE THE PHASE OUT OF THE ARKANSAS INCOME TAX GRADUALLY, ON CONDITION THAT THE STATE FULLY PROTECT THE DUE PROCESS RIGHTS OF THE PAYERS OF CERTAIN TAXES, AND FOR OTHER PURPOSES

BALLOT TITLE

An Amendment to the Arkansas Constitution to abolish the state and local sales and use tax on used goods, and the state tax on personal and 

corporate incomes; to authorize the collection of sales and use tax on goods used to make remanufactured goods, but not on the full price of the remanufactured goods; to authorize the Arkansas General Assembly to phase out the taxes on personal and corporate income on condition that the General Assembly protect all Arkansas citizens and lawful residents from the collection of any direct tax by lien, levy, or other distraint upon the wages, bank accounts, or other property of the taxpayer, by any governmental agency whatever, without the consent of the taxpayer or an order of a duly constituted court of competent jurisdiction, taken and entered after the taxpayer has been given notice and opportunity to defend, with the right to jury trial and all other US Constitutional guarantees, 1) By enforced direct legislative prohibition, or, 2) By repaying the citizen the money taken, or the reasonable value of the property taken, within 30 days of notification of an officer legislatively designated for that purpose, or, 3) By payment of three times the whole amount of tax set forth in the pertinent lien, levy or other summary collection document, prior to assessing or collecting any state income tax for the year in which the lien or levy was filed or executed; to provide that liability for damages to be paid by the State pursuant to this Amendment or implementing legislation shall be deemed a penalty for causing or failing to prevent the violation of procedural due process, and shall not be affected by any later ADJUDICATION of the underlying tax liability; providing that the term "direct taxes" for purposes of this amendment means taxes upon the earning, payment, or receipt of wages, salary, or other income, and taxes upon estates, inheritances, and gifts;  providing that if the State of Arkansas fully obeys and enforces the procedural due process provisions set forth in this Amendment, and in any implementing legislation, which must be made effective no later than July 1, 2001, the State may for the taxable year 2001, and all subsequent years, collect income taxes in an amount no greater than that which, together with state sales and use tax revenues, is necessary to generate net revenue equal to the net revenue from income taxes and state sales and use taxes for the previous year, as near as practicable; providing that taxpayers with the lowest incomes, whether corporate or personal, shall be first excused from the payment of income taxes;  providing that after the last year in which income tax is necessary to supply the state with net revenue equal to the net revenue from income taxes and state sales and use taxes for the previous year, the income tax shall be forever prohibited unless and until reauthorized by constitutional amendment; providing that the term “state sales and use tax” shall not include sales and use tax earmarked exclusively for county and municipal governments; providing that if any particular class of goods or services is exempted from sales and use tax, after the date of this amendment, whether by the General Assembly or by the initiative process, the phase out of the income tax shall be calculated and implemented as if such sales and use tax exemption had not been granted; providing that if the rate of the State sales and use tax is reduced, the phase-out of the income tax shall be calculated and implemented as if the rate of the State sales and use tax had not been reduced; providing that if the State sales and use tax is increased, the phaseout shall be calculated including the additional revenue as state sales and use tax revenues, unless otherwise specifically authorized by approval of a majority of the qualified electors voting on the issue at a regularly scheduled statewide election; providing that the collection of income tax while failing to comply with Section 2 of this Amendment, or its implementing legislation, shall constitute an illegal exaction; providing for liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that the Amendment is self executing and shall take effect January 1, 2001, except as otherwise provided; and for other purposes.

The Attorney General is required, pursuant to A.C.A. § 7-9-107, to approve and certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.

A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed amendment.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title's sufficiency.  Id.

The ballot title must include an impartial summary of the proposed amendment that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Having analyzed your proposed amendment, as well as your proposed popular name and ballot title under the above precepts, it is my conclusion that I must reject both your proposed popular name and ballot title due to several unresolved ambiguities in the text of your proposed measure.  There are a number of additions or changes to your popular name and ballot title which in my view are necessary in order to more fully and correctly summarize your proposal.  I cannot however, at this time, fairly or completely summarize the effect of your proposed measure to the electorate in a popular name or ballot title without the resolution of these ambiguities.  I am therefore unable to substitute and certify a more suitable and correct ballot title under A.C.A. § 7-9-107(b).  

The uncertainty to which I refer emanates from Section 3 of your proposed amendment involving the method of phasing out the state income tax.  This portion of the text, even if summarized verbatim, is misleading due to its failure to explain the assumptions which underlie the “phase out” option.  The phase-out appears to be premised, for instance, on the assumption that personal and corporate incomes will continue to rise, based upon inflation.  What happens, however, in the event of a recession?  Isn’t it likely that sales and use tax rates will increase, perhaps dramatically in that case?  Additionally, if the phase-out contemplates the eventual replacement of the income tax with the state sales and use tax, should this fact not be stated in the ballot title?  Also, is there any information currently available regarding the projected time period involved in any such gradual phase-out of the income tax?  If it is unlikely that such phase-out will occur in the relatively near future, then in my judgment this fact must be reflected in the ballot title.

In conclusion, the failure to more fully explain the “phase-out” option in the above respects is misleading and could lead a court to conclude that the title omits “essential facts” which would give the voter “serious ground for reflection.”  Bailey v. McCuen, supra.  I am reluctant, however, to interject my own interpretation of your measure on these points into a ballot title or popular name given my uncertainty as to the precise assumptions underlying the phase-out option.  These questions must be addressed in your measure and ballot title.

My office, in the certification of ballot titles and popular names, does not concern itself with the merits, philosophy, or ideology of proposed measures.  I have no constitutional role in the shaping or drafting of such measures.  My statutory mandate is embodied only in A.C.A. § 7-9-107 and my duty is to the electorate.  I am not your counsel in this matter and cannot advise you as to the substance of your proposal.  At the same time, however, the Arkansas Supreme Court, through its decisions, has placed a practical duty on the Attorney General, in exercising his statutory duty, to include language in a ballot title about the effects of a proposed measure on current law.  See, e.g., Finn v. McCuen, 303 Ark. 418, 793 S.W.2d 34 (1990).  Where the effects of a proposed measure on current law are unclear or ambiguous, it is impossible for me to perform my statutory duty to the satisfaction of the Arkansas Supreme Court without clarification of the ambiguities.

My statutory duty, under these circumstances, is to reject your proposed ballot title, stating my reasons therefor, and to instruct you to “redesign” the proposed measure and ballot title.  See A.C.A. § 7-9-107(c).  You may, after clarification of the issue discussed above, resubmit your proposed amendment, along with a new proposed popular name and ballot title, at your convenience.  I anticipate, as noted above, that some changes or additions to your submitted ballot title may be necessary.  I will be pleased to perform my statutory duties in this regard in a timely manner after resubmission.

Sincerely,

MARK PRYOR

Attorney General

