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Central Mall Plaza Suite 516

5111 Rogers Avenue

Fort Smith, AR  72903-2041

Dear Mr. Stilley:

This is in response to your request for certification, pursuant to A.C.A. § 7-9-107 (Repl. 1993), of the following popular name and ballot title for a proposed amendment to the Arkansas Constitution:

POPULAR NAME

PRISON REFORM AMENDMENT

BALLOT TITLE

An amendment to the Arkansas Constitution prohibiting the early release of adult inmates in Arkansas State prisons, except pursuant to the terms of this amendment, or pursuant to executive clemency or pardon; authorizing the employment of prisoners at productive labor by the Arkansas Department of Correction, a state agency, or the Arkansas Correction Corporation, (ACC) a private for profit corporation organized for the purpose of employing prisoners and teaching 

thrift, industry, and respect for the person and property of others to prison inmates; authorizing the employment of prisoners by other entities if the ACC fails to provide security, housing, and employment for substantially all qualified employable inmates, at no cost to the taxpayers, within 3 years of operations; creating the position of Commissioner of Correction, to be filled by non-partisan election as soon as reasonably possible after passage of the amendment, and at each regularly scheduled statewide election thereafter; providing that the sole compensation of such Commissioner of Correction shall be 3% of the net reduction of the costs of the Arkansas Department of Correction below costs in the previous fiscal year, plus 3/10th of 1% of the reduction of the cost of the operation of the Arkansas Department of Correction, from the expenditures made in fiscal year 1999, plus 10% of any net profits of the Arkansas Department of Correction; defining  “net profits” to mean all profits from correctional industries and operations, where no payments from the Arkansas State Treasury, except payments made for goods sold or services rendered, are retained for prison operations;  providing that inmates may not earn parole eligibility unless the inmate by productive labor pays the full costs of their incarceration; limiting parole eligibility to one day of eligibility for one day of time served; providing that no inmate may earn good time toward early release unless such inmate contracts with the ACC, or other authorized entity, to work off prison grounds; providing that inmates contracting with such authorized entities may be entitled to good time credit not to exceed 3 days for each day served, which may in appropriate cases be calculated cumulatively to parole credits; providing that inmates who by productive labor earn less than the amount required to pay all costs of their incarceration shall be granted extra privileges according to policies as may be promulgated by the Commissioner of Correction; providing that special consideration may be made so that handicapped, disabled, or elderly inmates may earn good time and parole eligibility under appropriate circumstances; providing that the Commissioner of Correction shall make all factual and policy decisions as required for the granting of parole or good time credits, in whole or in part, for  handicapped, disabled, or elderly inmates, which shall stand except in case of policy decisions shown to be without rational basis, or in the case of factual determinations shown to be clearly erroneous; providing that all alternative punishment shall be at the expense of the person sentenced, so that the taxpayers are not liable for the costs of such alternative punishment;  providing that ACC, and any other entity entrusted with the custody of prisoners for purposes of employment, shall maintain adequate physical security to prevent escapes or injury to private persons or property; providing further that all such entities shall post bond and be liable for intentional or negligent damages caused by inmates in their custody, not to exceed $100,000 per person per incident, until January 1, 2003, at which time the maximum liability per person per incident shall increase to $1,000,000; providing that inmates entrusted to ACC or other authorized entity may be employed at any suitable employment except operating public retail establishments, schools, day care facilities, hospitals, or similar facilities in which the public’s interest in safety and security cannot be reasonably protected; providing that inmates entrusted to ACC or other authorized entity may not mingle with the general public unsupervised; providing that sufficiently productive inmates may be provided with readjustment accounts, from which the expenses for the health, education, and welfare of the prisoner may be paid, the remainder of which shall be used for the benefit of the prisoner upon release, in his or her transition to free society; providing that inmates held for violent felonies shall not be eligible for employment outside prison boundaries unless and until the Commissioner of Correction determines that the prisoner has made substantial changes that materially reduce the risk of further violence against persons or private property; excluding prisoners held under sentences of life without parole or death sentences from eligibility for employment off prison property under any circumstances; providing that all savings of tax monies from the reduction of costs of prison operations shall be used for roads and highways; providing that prisoners may be used directly in highway construction, and that the Department of Correction shall receive credit for the value of such construction in the calculation of its profits and losses; granting the Commissioner of Correction maximum flexibility in the operation and staffing of prisons; providing that the Arkansas  General Assembly shall not make or enforce any law concerning prison operations, if said law increases the costs of the Arkansas Department of Correction or limits opportunities to enhance the revenue of the system, unless the proponent of said state law proves that the law or regulation is reasonably necessary and effective to protect a substantial state interest, and the opponent of said law or regulation fails to prove that an alternative less costly to the citizenry would reasonably protect the State's interest; authorizing the Commissioner of Correction to contract for the housing of prisoners from other states,  where such contracts reduce the costs to the taxpayers of the State of Arkansas or enhance the profits of the Arkansas Department of Correction;  providing for liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that the Amendment is self executing and shall take effect January 1, 2001, except as otherwise provided; and for other purposes.

The Attorney General is required, pursuant to A.C.A. § 7-9-107, to approve and certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.

A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed amendment.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title's sufficiency.  Id.

The ballot title must include an impartial summary of the proposed amendment that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Having analyzed your proposed amendment, as well as your proposed popular name and ballot title under the above precepts, it is my conclusion that I must reject both your proposed popular name and ballot title.  There are a number of additions or changes to your popular name and ballot title which in my view are necessary in order to more fully and correctly summarize your proposal.  I cannot however, at this time, fairly or completely summarize the effect of your proposed measure to the electorate in a popular name or ballot title without the resolution of several unresolved ambiguities in the text of your proposed amendment.  I am therefore unable to substitute and certify a more suitable and correct ballot title under A.C.A. § 7-9-107(b).

In my judgment, your proposed popular name, the “PRISON REFORM AMENDMENT” is tinged with the type of partisan coloring that would lead the Arkansas Supreme Court to reject it.  See, e.g., Crochet v. Priest, supra (words “video terminal games,” as used in popular name and ballot title was tinged with partisan coloring); Arkansas Women’s Political Caucus v. Riviere, 283 Ark. 463, 677 S.W.2d 846 (1984) (popular name “Unborn Child Amendment” was a prohibited catch-phrase or slogan that attempted to give partisan coloring to the merits of the proposal); Johnson v. Hall, Secretary of State, 229 Ark. 400, 316 S.W.2d 194 (1958) (popular name “An Amendment Prohibiting Operation of Trains with Unsafe and Inadequate Crews” rejected as partisan); Moore v. Hall, Secretary of State, 229 Ark. 411, 316 S.W.2d 207 (1958) (“Freedom to Hire Amendment” rejected as partisan); Bradley v. Hall, Secretary of State, 220 Ark. 925, 251 S.W.2d 470 (1952) (word “modern” in popular name “Modern Consumer Credit Amendment” lent partisan coloring to the merits of the proposal); and Jackson v. Clark, 288 Ark. 192, 703 S.W.2d 454 (1986) (Attorney General was correct to substitute other words for “closed-door deal-making” and “influence-peddling” in popular name).

In my judgment, the popular name “PRISON REFORM” is a catch phrase or slogan calculated to lend partisan coloring to the merits of your proposal.  This follows from the fact that the term “reform,” in ordinary usage, means “to make better.”  The partisan coloring seems clear.

While I am empowered to substitute a more suitable and correct popular name for your measure (A.C.A. § 7-9-107(b)), I may also reject it, along with the entire ballot title and petition, stating my reasons therefor, and instruct you to redesign the proposed measure, ballot title and popular name in a manner that would not be misleading.  Because I find that I must also reject your ballot title, I have chosen to exercise this option under A.C.A. § 7-9-107(c).

With regard to your proposed ballot title, a number of ambiguities arising from the text of your proposal prevent my substitution of a more suitable and correct title.  Such ambiguities include, but are not necessarily limited to, the following:

1) An initial question arises with respect to the “Arkansas Correction Corporation,” referenced in Sections 3, 6, 10, 11, 12 and 13 of your proposed amendment.  I believe an ambiguity exists as to the identity of this entity.  Is this an existing Arkansas Corporation?  Have articles of incorporation been filed with the Secretary of State’s office?  A court would undoubtedly view this information as essential, given the nature and extent of this corporation’s powers.  This question must be clarified in your measure and ballot title.

2) An ambiguity also exists, in my judgment, as follows regarding the operations and exact role or scope of authority of the “Arkansas Correction Corporation:”

(a) Section 3 of your proposed amendment authorizes the “employment” of prisoners “to be conducted by” the Arkansas Department of Correction and the Arkansas Correction Corporation.  But the proposed amendment, in Sections 3, 6, 10, and 11, also suggests that “housing” will be provided by the Arkansas Correction Corporation, and that the prisoners will be in the “custody” of the Corporation.  I am unable to determine the location of such housing and who will make this determination.  These questions must be addresssed.

(b) Sections 10 and 11 refer to the Arkansas Correction Corporation as an “entity entrusted with the custody of prisoners.” It is unclear, however, exactly how the Corporation is so entrusted.  Is the Arkansas Department of Correction involved in this process?  If so, how?  Or is the Arkansas Correction Corporation automatically entrusted with the custody of prisoners it employs?  Is the Department of Correction involved in any manner in the employment of prisoners as conducted by the Arkansas Correction Corporation?  Who decides which prisoners are “suitably qualified” and “employable”?  (Section 3).

(c) Section 14 of your proposed amendment states that the Commissioner of Correction “shall make all rules and regulations” for the purpose of minimizing the cost of incarceration, maximizing rehabilitation, etc.  This is the only reference to the Commissioner’s rule-making authority.  Does the Commissioner have any regulatory authority with respect to the Arkansas Correction Corporation?  Section 6 states that the Commissioner of Correction shall have approval authority with respect to “the terms and conditions for the earning of good time,” but it is unclear whether this extends to the prisoners’ contract with Arkansas Correction Corporation to work outside prison grounds.

In my judgment, a ballot title that fails to include the above information would likely be viewed as misleading on these points.  I cannot, however, resolve these ambiguities.  These points must be clarified and included in your ballot title.

My office does not concern itself with the merits of proposed measures, nor do I have any constitutional role in the shaping or drafting of initiative or referendum measures.  I am not your counsel in this matter and cannot advise you as to the substance of your proposal.  At the same time, however, the Arkansas Supreme Court, through its decisions, has placed a practical duty on the Attorney General, in exercising his statutory duty, to include language in a ballot title about the effects of a proposed measure on current law.  See, e.g., Finn v. McCuen, 303 Ark. 418, 793 S.W.2d 34 (1990).  Where the effects of a proposed measure on current law are unclear or ambiguous, however, it is impossible for me to perform my statutory duty to the satisfaction of the Arkansas Supreme Court without clarification of the ambiguities.

My statutory duty, under these circumstances, is to reject your proposed ballot title, stating my reasons therefor, and to instruct you to “redesign” the proposed measure, and ballot title and popular name.  See A.C.A. § 7-9-107(c).  You may, after clarification of the issues discussed above, resubmit your proposed amendment, along with a new proposed popular name and ballot title, at your convenience.  I anticipate, as noted above, that some changes or additions to your submitted ballot title may be necessary.  I will be pleased to perform my statutory duties in this regard in a timely manner after resubmission.

Sincerely,

MARK PRYOR

Attorney General

