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Attorney at Law

Central Mall Plaza Suite 516

5111 Rogers Avenue

Fort Smith, AR  72903-2041

Dear Mr. Stilley:

This is in response to your request for certification, pursuant to A.C.A. § 7-9-107 (Repl. 1993), of the following popular name and ballot title for a proposed amendment to the Arkansas Constitution:

POPULAR NAME

TAXPAYERS BILL OF RIGHTS AMENDMENT

BALLOT TITLE

An Amendment to the Arkansas Constitution prohibiting the imposition or increase of any tax, fee, or other exaction, the diversion of any fuel taxes or other revenue sources presently used for road or bridge construction or maintenance to other purposes, or the borrowing of money by the state or any local governmental entity, without the approval of a majority of the qualified electors, of the state or the affected local governmental entity, freely voting at their absolute 

unfettered discretion upon the issue at a regularly scheduled statewide election; providing that the reduction or elimination of exemptions or credits, or the changing of any law or rule which results in the collection of additional revenue from some or all taxpayers, shall be deemed a tax increase to the extent that said law results in increased tax or exaction; providing that the people may propose changes in the millage rates for ad valorem property taxes, for schools, cities, counties, or other purposes, by the initiative process, in the same manner as other local initiatives, upon the signatures of ten percent (10%) of the voters within the taxing unit, calculated as follows: for school taxes,  ten percent (10%) of the whole number of votes tabulated in the most recent school elections in the school district, upon the millage rate; for cities,  ten percent (10%) of the persons who voted for mayor in the most recent general election for mayor; for county taxes,  ten percent (10%) of the votes cast in the most recent general election for Circuit Clerk; as to any other taxing unit, and as to any taxing unit in which the most recent measuring race was not tabulated, on the signatures of the lesser of  ten percent (10%) of the whole number of voters registered within the taxing unit, or 100 taxpaying voters of the taxing unit; establishing procedures for the calling of such elections; providing that if more than one rate of tax is proposed, the highest rate receiving the affirmative vote of a majority of the votes cast upon the question shall be certified as the legal rate; providing that all proposed tax increases or decreases shall be presented to the voters at regularly scheduled statewide elections, and not otherwise, after the holding of the first regularly scheduled statewide election in which the tax might be increased or decreased, subsequent to the effective date of this amendment; providing rules to prevent the impairment of the security of bondholders in case of the reduction of millage rates; providing that where all or nearly all the property taxes within a county are abolished, the positions of tax assessor and tax collector shall be abolished or consolidated with other offices, as soon as practicable; abolishing all minimum millage rates; providing that neither the State nor its subdivisions shall be required to maintain any particular level of education funding; providing that State funds for primary and secondary education shall be distributed equally on a per pupil basis, with respect to all students of a given age group, unless otherwise required by law superior to this constitution; providing that funding of charter school or voucher students, if any, shall be governed by law or constitutional amendment, as the case may be; authorizing supplemental funding for handicapped students; prohibiting the State from punishing or rewarding voters for the taxes that they vote or fail to vote upon themselves; prohibiting the use of property tax revenues for any taxing unit except the taxing unit for whom the tax is imposed, except when necessary to equitably divide property tax revenue  between taxing units, in proportion to their respective taxable property; eliminating the three (3) mill maximum for county road tax millages, where the millage in excess of three (3) mills is approved by the voters as provided herein; providing that nothing herein shall supersede any abolition of the property tax by popular vote on initiative amendment, regardless of the respective votes upon the measures; providing that countywide reappraisals shall be made at reasonable intervals as necessary to ensure equity among taxpayers within a given county; providing that all countywide reappraisals be mailed simultaneously; prohibiting the implementation of any appraisal, unless part of a countywide reappraisal, or for new or newly discovered or additional property, or appraisals made at the request of the property owner, to which the owner shall be entitled when there is a reasonable basis for believing that the value of the property has declined; abolishing the ad valorem property tax on utility property, effective January 1, 2003, except that relating to bonded indebtedness lawfully issued prior to January 1, 2000; defining utility property as that property actually used in the production or distribution of electricity, water,  gas, steam, or cable, telephone, or other communications services; providing that the abolished ad valorem property tax on utility property may be replaced by a sales tax on the use of utilities, to the extent already subject to the Arkansas sales and use tax, where approved by the electors of the affected taxing unit, actually voting upon the issue at a regularly scheduled statewide election; providing for a three (3) year statute of limitations for the citizens’ recovery back of illegal exactions, unless a longer period is prescribed by statute or constitutional provision, and for a three (3) year statute of limitations on all civil, criminal, or other actions by any state or local government to collect delinquent taxes; abolishing the rule against recovery back of voluntary payments, as applied to illegal exactions; proscribing the punishment of taxpayers for the refusal to pay any tax declared by any circuit or chancery court to be voluntary, unless the Arkansas Supreme Court subsequently rules that the payment of all such tax is involuntary, prior to the due date for the tax; providing that in any illegal exaction lawsuit, all persons similarly situated to the named plaintiff shall be entitled to recover back any sums found to have been illegally exacted, less costs and reasonable attorney’s fees; defining illegal exaction to include illegal, erroneous, or excessive imposition, levying, assessment, or collection of tax or enforced governmental or quasi governmental exactions of any kind whatsoever, provided, however, that such shall not include any legal tax if the taxing authority reasonably attempted to comply with all laws, regulations, and requirements for the assessment or collection of tax, and the circumstances are such that the taxpayers in fairness and equity ought not to escape liability for the tax; providing that sovereign immunity, failure to exhaust administrative remedies, failure to appropriate money for repayment, or payment over to another entity, constitute no defenses to an action for illegal exaction;  providing for liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that the Amendment is self executing and shall take effect immediately, except as otherwise provided; providing that all protections for the taxpayer, related to litigation, shall apply to all actions brought to judgment after the date of passage of this amendment; and for other purposes.

The Attorney General is required, pursuant to A.C.A. § 7-9-107, to approve and certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, if he can do so, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.

A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed amendment.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title's sufficiency.  Id.

The ballot title must include an impartial summary of the proposed amendment that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Finally, there is precedent for the court’s rejection of a ballot title based essentially upon the expansiveness of the text of the proposal.  In the case of Page v. McCuen, 318 Ark. 342, 884 S.W.2d 951 (1994), the Arkansas Supreme Court found that the proposal was “so all-encompassing” and “so expansive” that it precluded an acceptable ballot title (318 Ark. At 347); that is, all of the substantive and important provisions could not be included without yielding a ballot title so “complex, detailed and lengthy” that voters would be unable to vote intelligently with the time allowed in the voting booth.  Id. at 345, 347.  See also Crochet v. Priest, 326 Ark. 338, 931 S.W.2d 338 (1996).  The court has held that while the length of a ballot title is not a controlling factor, it can be a major one.  See Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994), citing Dust v. Riviere, 277 Ark. 1, 638 S.W.2d 663 (1982) and Newton v. Hall, 196 Ark. 930, 120 S.W.2d 364 (1938).  See also more recently, Crochet v. Priest, 326 Ark. 338, 931 S.W.2d 338 (1996)(1000 word title not invalid on length alone, but was invalid when viewed in conjunction with misleading tendencies and omissions).  

Having analyzed your proposed amendment, as well as your proposed popular name and ballot title under these precepts, I must reject both your popular name and ballot title under A.C.A. § 7-9-107 and instruct your to redesign your proposed popular name, ballot title, and measure.  

In my judgment, your proposed popular name, the “TAXPAYERS BILL OF RIGHTS AMENDMENT,” is misleading and tinged with the type of partisan coloring that would lead the Arkansas Supreme Court to reject it.  See e.g., Crochet v. Priest, supra, (words “video terminal games,” as used in popular name and ballot title was tinged with partisan coloring); Arkansas Women’s Political Caucus v. Riviere, 283 Ark. 463, 677 S.W.2d 846 (1984) (popular name “Unborn Child Amendment” was a prohibited catch-phrase or slogan that attempted to give partisan coloring to the merits of the proposal); Johnson v. Hall, Secretary of State, 229 Ark. 400, 316 S.W.2d 194 (1958) (popular name “An Amendment Prohibiting Operation of Trains with Unsafe and Inadequate Crews” rejected as partisan); Moore v. Hall, Secretary of State, 229 Ark. 411, 316 S.W.2d 207 (1958) (“Freedom to Hire Amendment” rejected as partisan); Bradley v. Hall, Secretary of State, 220 Ark. 925, 251 S.W.2d 470 (1952) (word “modern” in popular name “Modern Consumer Credit Amendment” lent partisan coloring to the merits of the proposal); and Jackson v. Clark, 288 Ark. 192, 703 S.W.2d 454 (1986) (Attorney General was correct to substitute other words for “closed-door deal-making” and “influence-peddling” in popular name).  

In my judgment, the popular name “TAXPAYERS BILL OF RIGHTS” is a catch phrase or slogan calculated to lend partisan coloring to the merits of your proposal.  In my view, it will not pass muster in the event of a challenge before the Arkansas Supreme Court.  

While I am empowered to substitute a more suitable and correct popular name for your measure (A.C.A. § 7-9-107 (b)), I may also reject it, along with the entire ballot title and petition, stating my reasons therefor, and instruct you to redesign the proposed measure, ballot title and popular name in a manner that would not be misleading.  Because I find that I must also reject your ballot title, I have chosen to exercise this option under A.C.A. § 7-9-107 (c).  

My primary, but not single objection to your proposed ballot title is its length.  By a computer count, your proposed title runs 1166 words.  The Arkansas Supreme Court has never upheld a title of this length.  While length alone is not a controlling factor, it is a major factor, and can become controlling when viewed in conjunction with the complexity of a measure, and any omissions or misleading tendencies in the title.  See Crochet v. Priest, supra.  Although the court in Crochet stated that a title containing 1000 words was not invalid on its length alone, it was invalid when viewed in conjunction with omissions and misleading tendencies in the title.  

The longest title approved by the Arkansas Supreme Court contained 900 words.  Bailey v. Hall, Secretary of State, 198 Ark. 815, 131 S.W.2d 635 (1939). There were no serious omissions or fallacious statements in that ballot title, which summarized a referendum on a workers’ compensation law passed by the General Assembly.  In the years after the Bailey decision, however, the court has struck down titles of lesser length, when accompanied by any omissions or misleading tendencies.  See, e.g., Crocket v. Priest, supra (1,000 word title struck down); Scott v. Priest, 326 Ark. 328, 932 S.W.2d 746 (1996) (550 word title not invalid on length alone, but this factor plus serious omissions defeated title); Christian Civic Action Committee v. McCuen, supra (709 word title struck down with length as a major factor when viewed in light of other defects); and Dust v. Riviere, supra (727 word title invalid as too lengthy, complex, misleading and confusing).  See also, Hoban v. Hall, Secretary of State, 229 Ark. 416, 316 S.W.2d 185 (1958) (text of proposed measure itself was of such extreme length and touched upon so many different subjects that ballot title did not sufficiently cover its provisions); and Newton v. Hall, Secretary of State, supra (735 word title upheld, but noted length as a potential problem).

The most recent ballot title upheld by the Arkansas Supreme Court contained 482 words.  See Parker v. Priest, 326 Ark. 123, 930 S.W.2d 322 (1996).  The court has, as noted previously, upheld titles as long as 900 words (Bailey v. Hall), and 735 words (Newton v. Hall).  These decisions, however, were each decided decades ago, and more recent decisions appear to scrutinize the length of such proposals more closely.  In my judgment, your proposed ballot title would not withstand scrutiny before the Arkansas Supreme Court due to its length (1166 words), when viewed in conjunction with the complexity, number of separate issues presented, and misleading tendencies.  

Under such circumstances, one option, under the relevant statute (A.C.A. § 7-9-107), would be for me to substitute a more suitable and correct ballot title for your measure.  A number of ambiguities arising from the text of your proposed measure, however, make my substitution of a ballot title for this measure impossible.  Such ambiguities include, but are not necessarily limited to, the following:

1)  An ambiguity exists in my opinion as to what extent the term “local government entity,” as used in Section 1 of your proposed amendment, includes any type of special assessment districts or any regional entity.  A further ambiguity is presented by use of the words “any . . . fee, or . . . exaction.”  This expansive language could include a prohibition against the General Assembly, without an election, imposing or increasing fees on everything from U.C.C. filings, to court costs, to child support collection fees to probate matters, or even fines for criminal conduct.   If this is indeed the expansive effect of your measure, this fact must be noted or highlighted in the ballot title for your measure.    

2)  An ambiguity exists in Section 2 with regard to the words “tax-funded entity.”  Such entities are prohibited, under your proposal, from borrowing money without the approval of the “qualified electors thereof.”  An ambiguity exists as to what extent the phrase “tax-funded entity” applies to private entities which are funded to some degree with tax dollars.   If your measure applies to private entities, this would be a dramatic change in current law that must be reflected in a ballot title for your measure.  

     3)   Ambiguities arising from Section 3 of your proposed amendment include:  1) the use of the term “taxpaying voters” in Section 3(a) (does this refer to property taxes, sales taxes or to the payment of any tax in general?); 2) confusing language used in the latter part of Section 3(d); and 3) whether Section 3(e) gives the assessor and collector of a county the legislative power to set a millage rate sufficient to pay bonded indebtedness.  

4) An ambiguity exists in Section 5 of your proposed amendment in that it abolishes ad valorem taxes on utility property “except to the extent that such tax relates to lawfully issued bonded indebtedness incurred prior to January 1, 2001.”  An ambiguity exists in the use of the words “relates to.”  A general city, county, or school district millage levied against utility property, as well as other types of property, may be allocated in some way to the payment of bonded indebtedness.  Does this provision abolish taxes on utility property unless those taxes are legally or contractually obligated to the payment of bonded debt, and/or must the utility continue to pay some type of proportional share of taxes towards all bonded debt?  What does it mean for the taxes to “relate to” bonded debt and how is the tax calculated in such case?  

5)  An ambiguity exists in Section 6(a) of your proposed amendment with regard to the proposed statute of limitation for recovery of illegal taxes.  The proposed limit is “three years from the filing of suit.” I assume the language used applies a three-year statute of limitation within which suit must be filed. The ambiguity concerns the event that triggers the running of the statute.  This important fact must be summarized in a ballot title.  I cannot, from the text of your amendment, determine this event.    

      A separate ambiguity in Section 6(b) of your amendment appears in the first sentence, with regard to a lower court holding of voluntariness and a Supreme Court ruling of involuntariness.  There may be a typographical error in this provision.  In any event, I cannot determine its effect.  

My office, in the certification of ballot titles and popular names, does not concern itself with the merits, philosophy, or ideology of proposed measures.  I have no constitutional role in the shaping or drafting of such measures.  My statutory mandate is embodied only in A.C.A. § 7-9-107 and my duty is to the electorate.  I am not your counsel in this matter and cannot advise you as to the substance of your proposal.

At the same time, however, the Arkansas Supreme Court, through its decisions, has placed a practical duty on the Attorney General, in exercising his statutory duty, to include language in a ballot title about the effects of a proposed measure on current law.  See, e.g., Finn v. McCuen, 303 Ark. 418, 793 S.W.2d 34 (1990).  Where the effects of a proposed measure on current law are unclear or ambiguous, it is impossible for me to perform my statutory duty to the satisfaction of the Arkansas Supreme Court without clarification of the ambiguities.

My statutory duty, under these circumstances, is to reject your proposed ballot title, stating my reasons therefor, and to instruct you to “redesign” the proposed measure, ballot title and popular name.  See A.C.A. § 7-9-107(c).  You may, after clarification of the issues discussed above, resubmit your proposed amendment, along with a new proposed popular name and ballot title, at your convenience.  I will be pleased to perform my statutory duties in a timely manner after resubmission.

Sincerely,

MARK PRYOR

Attorney General

MP/cyh

