























Opinion No. 98-140





June 31, 1998





The Honorable Myra Jones


State Representative


5201 Country Club Blvd.


Little Rock, Arkansas  72207-4535





Dear Representative Jones:





This official Attorney General opinion is rendered in response to a question you have raised concerning the authority of cities in dealing with violations by out-of-state property owners.





You have attached to your correspondence a copy of Senate Bill 146 of 1997, which authorizes cities to require out-of-state property owners to designate a local agent for service of process in actions brought by the city to enforce its environmental, safety, fire, building, electrical, zoning, and other codes.  The bill also designates the city clerk as the agent for service of process in the event that an out-of-state property owner fails to designate a local agent.  The bill further makes the failure to designate an agent the basis for a declaration that the property is a nuisance, and sets forth a procedure for obtaining such a declaration.





You have presented the following question:





Can a city, under current “home rule” authority or other existing law, provide for notice of violations to out-of-state property owners in the manner set forth in Senate Bill 146 (i.e., by requiring that such owners designate a local agent for service of process, or by designating the city clerk as the agent for service upon such owners), or must legislation be passed to authorize these acts?





It is my opinion that cities have the authority under current law to enact requirements of this nature, provided that they do so in a manner that is consistent with state and federal law.  Accordingly, it is my opinion that further legislation need not be passed to authorize these acts.





Although it is true that municipalities are creations of the legislature and, as such, may exercise only the powers that are bestowed upon them by statute or by the Arkansas Constitution, Phillips v. Town of Oak Grove, Ark. S. Ct. Case No. 97-898 (May 7, 1998); Jones v. American Home Life Insurance Co., 293 Ark. 330, 738 S.W.2d 387 (1987), they may also exercise powers that are necessarily implied by or incident to their express powers, or powers that are indispensable to the accomplishment of the declared purposes of the municipal corporation. Id.; City of Little Rock v. Raines, 241 Ark. 1071, 411 S.W.2d 486 (1967); Portis v. Bd. of Public Utilities, 213 Ark. 201, 209 S.W.2d 864 (1948).





Cities of the first and second class have been granted express authority to exercise all powers relating to “municipal affairs.”  A.C.A. § 14-42-307.  The authority of first-class cities to do so is further expressed in A.C.A. § 14-42-601 through -611.  The term “municipal affairs” is defined for purposes of those statutes as “all matters and affairs of government germane to, affecting, or concerning the municipality or its government,” except certain specifically identified state affairs.  A.C.A. § 14-42-601.  Moreover, all cities have been given express authority to enact environmental, safety, fire, building, electrical, zoning, and other codes.  See, e.g., A.C.A. §§ 14-54-103; 14-54-104; 14-54-601; 15-54-604; 14-54-901; 14-56-201; 14-56-202; 14-56-301.  It is my opinion that the city has the power, under both the case law and the statutes cited above, to enact ordinances that set forth a means and procedure for enforcing those codes, including a method of providing notice to property owners of legal action taken by the city to enforce them.  The power to enact such an ordinance is, in my opinion, implied by and incident to the express authorities that have been granted to cities.





Such ordinances, of course, must be consistent with both state and federal law.





Cities are prohibited by law from enacting any ordinance that is “contrary to the general laws of the state.”  See Arkansas Constitution, art. 12,  4; Phillips v. Town of Oak Grove, Ark. S. Ct. Case No. 97-898 (May 7, 1998); City of Lowell v. M & N Mobile Home Park, 323 Ark. 332, 916 S.W.2d 95 (1996); Fort Smith v. Housing Authority, 256 Ark. 254, 506 S.W.2d 534 (1974); Nahlen v. Woods, 255 Ark. 974, 504 S.W.2d 749 (1974).  Cities also may not regulate in areas where state regulation is so pervasive as to make reasonable the inference that the state has left no room for supplemental legislation.  Kollmeyer v. Greer, 267 Ark. 632, 593 S.W.2d 29 (1980).





State law requirements concerning service of process in civil cases, such as an action by a municipality to enforce one of its codes, are set forth in the Arkansas Rules of Civil Procedure.  See Rule 4, Ark. Rules Civ. P.  An ordinance requiring service upon a designated local agent, or upon an official who has been designated by law, would appear to be consistent with the provisions of Rule 4.





The primary concern with an ordinance of this nature, however, would be the issue of whether it affords out-of-state property owners sufficient due process, as required by the Arkansas and U.S. constitutions.  See U.S. Const., amend. XIV,


§ 1; Ark. Const., art. 2, § 22.  It is well-established law that due process requires, at minimum, that notice and an opportunity for a fair hearing be given before an implicated interest can be deprived.  See, e.g., Post v. Harper, 980 F.2d 491 (8th


Cir. 1992); Fireman’s Ins. Co. v. Arkansas State Claims Comm’n, 301 Ark. 451, 784 S.W.2d 771 (1990); Davis v. Schimmel, 252 Ark. 1201, 482 S.W.2d 785 (1972).  See also Meeks v. Stevens, 301 Ark. 464, 785 S.W.2d 18 (1990).  Any city ordinance that would purport to establish a method of providing notice prior to the taking of property (as contemplated by Senate Bill 146) must be crafted so as to comply with these constitutional principles.





The foregoing opinion, which I hereby approve, was prepared by Assistant Attorney General Suzanne Antley.





Sincerely,











WINSTON BRYANT


Attorney General
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The Honorable Myra Jones


State Representative
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