























Opinion No. 97-332





October 7, 1997





Mr. Oscar Stilley


Attorney at Law


5111 Rogers Avenue


Central Mall Plaza, Suite 516


Fort Smith, Arkansas 72903





Dear Mr. Stilley:





This is in response to your request, pursuant to A.C.A. § 7-9-107, for certification of the following popular name and ballot title for a proposed constitutional amendment:





(Popular Name)





AN AMENDMENT TO PROHIBIT THE JUDICIAL DISQUALIFICATION OF CITIZEN INITIATIVES FROM THE BALLOT FOR ANY REASON EXCEPT FAILURE TO COLLECT THE REQUIRED NUMBER OF VALID SIGNATURES WITHIN THE REQUIRED TIME FRAME, AND TO GUARANTEE REASONABLE ACCESS TO POLLING PLACES FOR PURPOSES OF POLITICAL ADVOCACY








(Ballot Title)





an amendment to the arkansas constitution to prohibit the judicial disqualification of initiated constitutional amendments, or initiated laws or ordinances, except for the failure to collect the required number of valid signatures within the legally specified time period; providing that the judiciary may reform manifestly erroneous popular name and ballot title language if such reformation can be effectuated in time so as not to delay THE vote on the issue; providing that this amendment shall not prevent constitutional challenges, or claims of violation of superior law by the initiated amendment, act, or ordinance, subsequent to the passage of the amendment, law, or ordinance by the qualified electors; guaranteeing the right to peacefully solicit signatures or advocate for or against issues or candidates, on election day near polling places; providing that the state may make and enforce a reasonable distance limitation on political activities near polling places, not to exceed 25 feet from the door of the room in which the polling booths are located; providing that nothing in this amendment shall be construed to prevent the legislature from prohibiting and punishing disorderly conduct, fraud, harassment of voters who express a wish to be left alone, or other violations of the rights of the electors; providing for liberal construction in favor of the citizen activist, for severability, general repealer of conflicting laws; providing that the amendment shall be self executing and effective immediately; and for other purposes.





The Attorney General is required, pursuant to Section 7-9-107, to approve and certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, or if the proposed popular name and ballot title are sufficiently misleading, the entire petition may be rejected.





Section 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment or likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to determining whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment.





The purpose of my review and certification is to insure that the popular name and ballot title honestly, intelligently, and fairly set forth the purpose of the proposed amendment.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).  The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions which might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining its sufficiency.  Id.





A ballot title must include an impartial summary of the proposed amendment which will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990), Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988), Hoban v. Hall, supra, and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  It has been stated that the ballot title must be:  1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).





It is my opinion, applying these precepts, that one change in the popular name and minor changes in the ballot title are necessary to make them more complete, impartial, and to reflect the changes proposed to current law.  Your submitted popular name and ballot title are therefore rejected and the following substituted therefor:





(Popular Name)





AN AMENDMENT TO PROHIBIT THE JUDICIAL DISQUALIFICATION OF CITIZEN INITIATIVES FROM THE BALLOT FOR ANY REASON EXCEPT FAILURE TO COLLECT THE REQUIRED NUMBER OF VALID SIGNATURES WITHIN THE REQUIRED TIME FRAME, AND TO GUARANTEE ACCESS TO POLLING PLACES FOR PURPOSES OF POLITICAL ADVOCACY








(Ballot Title)





an amendment to the arkansas constitution to prohibit the judicial disqualification of initiated constitutional amendments, or initiated laws or ordinances where the sponsors have used a ballot title approved by the attorney general or other designated official, except for the failure to collect the required number of valid signatures within the legally specified time period; providing that the judiciary may reform manifestly erroneous popular name and ballot title language if such reformation can be effectuated in time so as not to delay THE vote on the issue; providing that this amendment shall not prevent constitutional challenges, or claims of violation of superior law by the initiated amendment, act, or ordinance, subsequent to the passage of the amendment, law, or ordinance by the qualified electors; guaranteeing the right to peacefully solicit signatures or advocate for or against issues or candidates on election day near polling places; providing that the state may make and enforce a reasonable distance limitation on political activities near polling places, not to exceed 25 feet from the door of the room in which the polling booths are located (which would change the current 100 foot limitation); providing that nothing in this amendment shall be construed to prevent the legislature from prohibiting and punishing disorderly conduct, fraud, harassment of voters who express a wish to be left alone, or other violations of the rights of the electors; providing for liberal construction in favor of the citizen activist, for severability, general repealer of conflicting laws; providing that the amendment shall be self executing and effective immediately; and for other purposes.





Pursuant to A.C.A. § 7-9-108(c), instructions to canvassers and signers are enclosed herewith.








Sincerely,








WINSTON BRYANT


Attorney General





WB/cyh





Enclosure


Mr. Oscar Stilley


Attorney at Law
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