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August 12, 2016 

The Honorable Dwight Tosh 
State Representative 
4513 Butler Road 
Jonesboro,AR 72404-8829 

Dear Representative Tosh: 

STATE OF ARKANSAS 
ATTORNEY GENERAL 

LESLIE RUTLEDGE 

This is in response to your request for an opinion on the following question: 

May a police department implement a policy of a 90-day probation 
period for all new employees in light of Regulation 1003 of the 
Arkansas Office of Law Enforcement Standards, which requires a 
probationary period of not less than 12-months? 

RESPONSE 

I take your question to be asking whether municipal police departments may 
establish a 90-day probationary period for all newly hired and not-yet-certified law 
enforcement officers. In this light, the answer to your question is "no," in my 
opinion. It is my understanding that the Arkansas Commission on Law 
Enforcement Standards and Training (CLEST) will not certify a law enforcement 
officer who has not served a full 12-month probationary period. The General 
Assembly has granted CLEST statewide authority to regulate in this area, and that 
authority is superior to that of a municipality's. 
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DISCUSSION 

Cities are empowered to enact provisions concerning municipal affairs, provided 
that they do not conflict with state law. 1 "Municipal affairs" are defined as "all 
matters and affairs of government germane to, affecting, or concerning the 
municipality or its government," except certain matters that are state affairs.2 

The General Assembly has determined that the administration of criminal justice 
and setting the minimum standards of education and training for law enforcement 
officers are state affairs.3 To that end, the legislature created CLEST and granted 
it the power to "[ e ]stablish minimum selection and training standards for 
admission to employment as a law enforcement officer ... " and to "[p ]romulgate 
rules for the administration" of the officer training and standards statutes. 4 

"[A] proper administrative regulation has the same force and effect as a statute 
enacted by the legislature and is considered valid."5 CLEST promulgated 
Regulation 1003, which requires that every law enforcement officer employed or 
appointed below the level of a department head "satisfactorily complete a 
probationary period of not less than twelve (12) months with the employing 
department" before the officer can be certified.6 Because of CLEST's statewide 

1 See Ark. Const. art 12, § 4. See also Ark. Code Ann. §§ 14-42-307 (cities can exercise all 
powers conferred by state law that are "not contrary" to state law); 14-54-101 (cities can exercise 
powers that are "not inconsistent" with the general laws of the state); 14-55-101 (cities can enact 
ordinances that are "not inconsistent with the laws of the state."). 

2 Ark. Code Ann.§ 14-43-601 (Repl. 2013). 

3 See Ark. Code Ann. § 12-9-101 (Rep I. 2016). 

4 Id. at§ 12-9-104. 

5 Rowell v. Austin, 276 Ark. 445, 449-50, 637 S.W.2d 531, 534 (1982) (citing Marion County 
Rural School District No. 1 v. Polk, 268 Ark. 354, 596 S.W.2d 700 (1980)). 

6 The Arkansas Commission on Law Enforcement Standards and Training's regulations can be 
found at http://www.clest.org/standards (last accessed August 1, 2016). 
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jurisdiction over law enforcement training and standards, a city, in my opinion, 
could not adopt an ordinance (nor could its civil service commission promulgate a 
rule) that would shorten that probationary period. 7 

Sincerely, 

c --::;,/~ 
LESLIE RUTLEDGE 

Attorney General 

7 Law enforcement employing agencies may, however, establish qualifications and standards that 
exceed the minimums set by state law and regulation. See Ark. Code Ann. § 12-9-106( d). 


