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Dear Mr. Magness: 

This is my opinion on your question whether the Arkansas Department of 
Correction ("ADC") may pay an out-of-state correctional facility for housing a 
back-up inmate. 1 

Normally, back-up inmates are held in county jails until ADC bed space is 
available, 2 and ADC reimburses the counties from the County Jail Reimbursement 
Fund3 (the "CJR Fund") for holding them. 

You describe a hypothetical situation, however, in which a county transfers an 
inmate to an out-of-state correctional facility pending availability of ADC bed 
space. 

You ask whether ADC may, at the county's direction, pay the out-of-state facility 
from the CJR Fund for housing the back-up inmate. 

1 I use the term "back-up inmate" to describe a person sentenced to serve a term of imprisonment at ADC 
but for whom ADC has no bed space. 

2 See Ark. Code Ann.§ 12-27-114 (version effective October 1, 2015) (Supp. 2015). 

3 See Ark. Code Ann. § 19-5-1045 (Supp. 2015). 
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RESPONSE 

In my opinion, the answer to your question is "no." 

DISCUSSION 

The statute establishing the CJR Fund provides that it "shall be used by [ADC] for 
reimbursing counties housing prisoners sentenced to [ADC]."4 It does not provide 
for ADC to make payments from the fund for any other purpose or to any other 
person or entity. 

Another statute establishes procedures for ADC payments from the CJR fund. It 
requires ADC to prepare a monthly invoice listing inmates on the coun~y jail back
up list for the prior month and "reflect[ing] the number of days a state inmate was 
in the county jail in an awaiting-bed-space status."5 It also requires ADC to 
forward the invoice to the sheriff "to certify the actual number of days the state 
inmates were physically housed in the county jail. "6 Finally, it requires the sheriff 
to return "the certified invoices" to ADC for payment, and to keep records 
regarding "the number of days each state inmate was physically housed in the 
county jail. "7 

In my view, existing law simply does not contemplate or permit the arrangement 
you ask about. The law dictates a single ADC use of the CJR Fund, and 
establishes procedures for payments that cannot accommodate the arrangement 
you ask about. For example, the law requires the sheriff to certify that the inmate 
was "physically housed in the county jail." Obviously, the sheriff cannot so certify 
with respect to an inmate held elsewhere. There being no provision in the law for 
ADC payment from the CJR Fund absent the certification, there ·can be no 
payment. 8 

4 Ark. Code Ann.§ 19-5-1045(b) (emphasis added). 

5 Ark. Code Ann.§ 12-27-l 14(b)(l) (emphasis added). 

6 Ark. Code Ann.§ 12-27-l 14(b)(2)(A) (emphasis added). 

7 Ark. Code Ann. § 12-27-l 14(b)(3), (4) (emphases added). The word "physically" was added to this 
subsection in 2015, which in my view constitutes evidence of the General Assembly's recent understanding 
and purpose with respect to the issue. 

8 My conclusion is reinforced by the fact that the law specifying a sheriffs options when his county jail is 
insufficient or nonexistent permits him to place an inmate only in "a jail in some other county located in 
this state .... " Ark. Code Ann. § 12-41-509(a)(l) (Repl. 2009) (emphasis added). This office recently 
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In sum, it is my opinion that ADC may not pay an out-of-state facility from the 
CJR Fund for housing a back-up inmate. 

Sincerely, 

Attorney General 

concluded that that provision means a sheriff may not send prisoners to be held outside the state. Op. Att'y 
Gen. 2013-058. 


