
 
 
 
 
 
 
 
 
Opinion No. 2011-133 
 
December 27, 2011 
 
The Honorable Jeremy Hutchinson 
State Senator 
3 Chenal Wood Drive, #331 
Little Rock, Arkansas  72223 
 
Dear Senator Hutchinson: 
 
This is in response to your request for my opinion concerning service on a city 
planning and zoning commission.  As background for your specific question, you 
report: 
 

An issue has presented regarding the planning and zoning 
commission of the City of Benton.  The planning and zoning 
commission was created under Arkansas Code § 14-56-404.  The 
commission is made up of members in accordance with Arkansas 
Code § 14-56-405.  Some of the commissioners are builders and/or 
developers who build and develop within the corporate limits of the 
city.  The issue that has arisen is whether a builder and/or developer 
may sit as a commission member. 
 

Against this background, you ask: 
 

Is this a conflict of interest because of their business interests and 
connections with the industry being regulated?  The issue of a 
conflict of interest is of a general nature and not specific to any 
particular project or issue before the commission. 
 

RESPONSE 
 
In my opinion, a builder or developer may serve on a city’s planning and zoning 
commission because such service does not give rise, per se, to an unlawful conflict 
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of interests.  This is subject to the condition, however, that a commissioner must 
not participate in making decisions that might constitute a common-law conflict of 
interest.  This will involve a question of fact in each instance, and you have 
presented no facts suggesting that such a conflict might exist with respect to the 
commission members at issue.  It must simply be noted, generally, that a public 
official is precluded at common law from using his office for personal profit or to 
exalt his personal interest above his public duty. 
 
The law in this area is discussed at length in the enclosed Op. Att’y Gen. No. 
2002-065, which was issued in response to the question whether a licensed real 
estate agent may serve as a member of a city planning commission.  I will not 
restate the opinion’s substance, but instead refer you to the enclosure for the 
analysis.1  In my opinion, this analysis applies equally with respect to the service 
of a builder or developer on a city’s planning and zoning commission.  To 
summarize, such service is not barred, per se, but situations might arise where a 
builder or developer would be required to abstain in particular matters before the 
commission.  As discussed in the enclosed opinion, this will present a question of 
fact in each particular situation involving decision-making or other acts of the 
commission. 
 
Deputy Attorney General Elisabeth A. Walker prepared the foregoing opinion, 
which I hereby approve. 
 
Sincerely, 
 
 
DUSTIN McDANIEL 
Attorney General 
 
DM/EAW:cyh 
 
Enclosure 

                                              
1 See also Op. Att’y Gen. 2003-007 (also discussing the common law prohibition against conflicts of 
interest, noting that “[t]he furtherance of the officer’s personal interest is … the focal point of inquiry” and 
that generally “no conflict of interests will exist at common law where the official’s conduct benefits him 
merely as a member of a class.”) 


