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Mr. Charles L. Ormond

The Insurance Place

101 South Moose Street

Post Office Box 29

Morrilton, AR  72110

Dear Mr. Ormond:

This is in response to your request for certification, pursuant to A.C.A. § 7-9-107 (Repl. 2000), of the popular name and ballot title for a proposed constitutional amendment.  You have previously submitted various similar measures, some of which my predecessor rejected due to ambiguities in the text of your proposed amendments.  See Ops. Att’y Gen. Nos. 2007-022, 2005-190, 2005-168, 2005-128 and 2005-089.  My predecessor revised and certified popular names and ballot titles for two similar measures, as evidenced by Ops. Att’y Gen. Nos. 2005-239 and 2005-219.  You have made changes in the text of your proposal since your last submission, and have now submitted the following proposed popular name and ballot title for my certification:

Popular Name
The Arkansas Commission on Lotteries

and Wagering Amendment

Ballot Title

An amendment to the Arkansas Constitution creating the Arkansas Commission on lotteries and wagering and investing it with power to license and regulate charitable bingo and raffles, conduct and regulate wagering games, and requiring it to operate and regulate one or more statewide lottery games; depriving the General Assembly of any power to regulate or review the commission; rendering inapplicable to the commission any state law regulating a state agency; providing for the appointment by the governor of four (4) initial commissioners, one from each congressional district, and the appointment of one additional initial commissioner, who shall be Mr. Charles Ormond of Morrilton, Arkansas, who shall serve as director; authorizing the governor to arrange staggered terms of two (2), four (4), six (6) and eight (8) years for the four (4) initial commissioners and setting the term of Mr. Charles Ormond beginning January 1 of the year following the adoption and enactment of this amendment for a term of ten (10) years; providing, upon the expiration of the initial commissioners’ terms, for the staggered popular, nonpartisan, plurality election of four future commissioners one from each congressional district for one eight (8) year term each, and the appointment, by the four (4) elected commissioners, of a fifth commissioner to serve as director; authorizing the director to vote in case of a tie and limiting his service to no more than ten (10) years; setting the qualifications of commissioners and providing for the filling of temporary vacancies by the remaining commission members; authorizing the commissioners to set their own reasonable salaries and the salary of the director and other employees; authorizing the commission to license and regulate charitable bingo by certain nonprofit entities with net receipts used only for charitable, religious and philanthropic purposes and requiring it to operate and regulate one or more statewide lottery games, as defined, through contractually-authorized lottery game retailers; authorizing the commission to conduct and regulate wagering games, as defined, in facilities owned by the commission and operated by the commission or through contracts with one (1) or more persons; authorizing lodging, recreational and entertainment facilities in conjunction with wagering facilities and authorizing the serving of alcoholic beverages at any time in wagering facilities; requiring the commission to comply with alcoholic beverage laws not in conflict with the amendment; restricting the conducting of wagering games to counties where the voters have approved such games, except that the commission may agree to license any thoroughbred or greyhound racing track owner to conduct wagering games without local voter approval; authorizing simulcasting of races held at the tracks at wagering facilities of the commission or its contractors; denying the commission the authority to regulate pari-mutuel wagering at the tracks; providing that disapproval of wagering games by county voters will not affect pari-mutuel wagering by horse racing or greyhound tracks or wagering authorized by other law; requiring the commission to establish “wagering districts” when one (1) or more counties approve wagering games; providing for the appointment, by the commission, of “wagering district advisory committees” for each wagering district; authorizing the commission to:  (1) borrow money and issue negotiable evidences of debt, but providing that the state, commissioners and its employees shall not be liable for such debts; (2) pledge its revenues and mortgage its property; (3) acquire property by eminent domain in the same manner as exercised by the game and fish commission; and (4) receive funds appropriated by law; requiring income received from licensure of charitable bingo to be used solely for administration of that program; requiring retention of net lottery proceeds by the commission to support its functions; requiring the distribution of net wagering proceeds in a wagering district as follows:  (1) Fourteen percent (14%) to the counties, municipalities and school districts in the wagering district as determined by the commission after considering the proportion of real property taxes distributed by each county to the taxing entities during the previous calendar year; (2) six percent (6%) for rebates to real property owners of real property taxes paid in the district as determined by the commission; (3) ten percent (10%) to a trust fund to reimburse residents of the district for a portion of their health insurance premiums as determined by the commission; and (4) seventy percent (70%) retained by the commission for operations; authorizing the general assembly to increase the percentages distributed to taxing units and for tax rebates and to thereby reduce the amount retained by the commission; authorizing the commission to remit surplus funds to the state apportionment fund in the state treasury; providing that commission expenditures shall not be subject to appropriation by the general assembly; legalizing shipments of gambling devices into Arkansas for purposes of federal law; denying the general assembly and political subdivisions regulatory authority over the commission or its activities except as otherwise stated; amending Arkansas constitution art. 19, section 14 to obviate the existing prohibition against lotteries where such lotteries are authorized elsewhere in the constitution; amending Arkansas constitution amendment 84 to provide that the Arkansas commission on lotteries and wagering shall provide by law for the licensure and regulation of authorized bingo and raffles organizations to conduct the game of bingo or raffles and may levy taxes on the activities; and making the amendment severable and effective January 1 of the year following adoption and enactment of this amendment
The Attorney General is required, pursuant to A.C.A. § 7-9-107, to certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, if he can do so, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.  Neither certification nor rejection of a popular name and ballot title reflects our view of the merits of the proposal because this Office has been given no authority to consider the merits of any measure.

In this regard, A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment or act.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed amendment or act.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title’s sufficiency.  Id.

The ballot title must include an impartial summary of the proposed amendment or act that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Having analyzed your proposed amendment, as well as your proposed popular name and ballot title under the above precepts, it is my conclusion that I must reject your proposed popular name and ballot title due to ambiguities in the text of your proposed measure.  A number of additions or changes to your ballot title are, in my view, necessary in order to more fully and correctly summarize your proposal.  I cannot, however, at this time, fairly or completely summarize the effect of your proposed measure to the electorate in a popular name or ballot title without the resolution of the ambiguities.  I am therefore unable to substitute and certify a more suitable and correct popular name and ballot title pursuant to A.C.A. § 7-9-107(b).

I refer to the following ambiguities:

1. You have changed the language of your measure since your last submission in response to my issuance of Op. Att’y Gen. 2007-022.  In that Opinion I noted, among other things, that although your former measure regulated charitable bingo, it did not resolve how it would interact with newly adopted Amendment 84 to the Arkansas Constitution, which also addresses that topic.  Under Amendment 84, power to regulate and tax charitable bingo and raffles is invested in the General Assembly.  In Opinion 2007-022, I noted that your measure would presumably vest power in the Commission, rather than the General Assembly, to regulate charitable bingo, but that I was uncertain as to whether the power of the General Assembly to “tax” charitable bingo would remain in light of the language of your measure.  In addition, I noted that your former measure did not mention the regulation of “raffles,” which presumably would be left by your former measure to the General Assembly under Amendment 84.  
You have now changed the text of your measure to include a definition of “raffles” and to give the Commission the power to “operate and regulate” raffles.  See Section 1 (6) and Section 2(a).  You have also added language to your measure amending the provisions of Amendment 84 by substituting the Commission for the General Assembly as the regulatory entity over charitable bingo and raffles, and requiring that the Commission provide by “rule” (rather than by “law”) for the licensure and regulation of bingo and raffles organizations.  Id. at § 18.  The text of your measure also repeals that portion of Amendment 84 authorizing the General Assembly to levy taxes on charitable bingo and raffles.  Id.  Notwithstanding these changes, your proposed ballot title states the following with regard to this section of your measure: “AMENDING ARKANSAS CONSTITUTION AMENDMENT 84 TO PROVIDE THAT THE ARKANSAS COMMISSION ON LOTTERIES AND WAGERING SHALL PROVIDE BY LAW FOR THE LICENSURE AND REGULATION OF AUTHORIZED BINGO AND RAFFLES ORGANIZATIONS TO CONDUCT THE GAME OF BINGO OR RAFFLES AND MAY LEVY TAXES ON THE ACTIVITIES. . . .”  (Emphasis added).  
I am uncertain from your own characterization of your measure in your proposed ballot title whether your measure purports to authorize the Commission to “levy taxes” on charitable bingo and raffles.  The only thing made clear from the actual text of your measure is that the General Assembly’s power to levy taxes on these activities would be repealed.  Nothing else in the text of your measure indicates that the Commission is expressly given the power to “tax” these activities.  Your measure does indicate that a “licensure fee” for charitable bingo may be charged by the Commission.  See § 6 (a)(2).  I cannot find any express authority in the text of your current measure, however, for the Commission to “tax” the operation of charitable bingo or raffles.  In addition, it is not clear that the Commission would have such power by virtue of Section 2(a) of your measure, which generally vests in the Commission “all powers necessary to operate and regulate charitable bingo, [and] raffles.”  Id. at Section 2(a).  I am thus somewhat uncertain of your intention with regard to the Commission’s authority to “levy taxes” on these activities.  Although I am authorized to substitute and certify a more suitable ballot title for the one you have proposed (see A.C.A. § 7-9-107 (b)), I am hesitant to do so in light of my uncertainty as to your intention as to this point.
2. One additional ambiguity in your test should be mentioned in regard to your current submission.  Section 3 of your measure governs the appointment by the Governor of four “initial commissioners” and states that the Governor shall arrange the terms of appointment so that the term of one commissioner shall expire “one (1) year following adoption and enactment on December 31.”  Id. at § 3(a)(2)(A).  Your measure then states that the term of the three other initial commissioners shall expire four, six and eight years, respectively, “following adoption and enactment on December 31.”  Id. at § 3 (a)(2)(B),(C) and (D).  Other portions of your measure indicate that the successor commissioners are to be elected by popular vote at the “regular biennial general election.”  Id. at § 4(e)(1).  Presumably, although it is not stated, your measure would be submitted to the electors at the November 2008 general election.  If adopted, your measure would become effective on January 1, 2009 (see § 19), and the Governor would presumably appoint the initial commissioners in January of 2009, or shortly thereafter.  One of these initial commissioners would serve a one-year term, presumably from early 2009 until December 31, 2009.  An ambiguity arises as to how this appointee’s successor could be elected at a regular biennial election.  The regular biennial general elections are held in November of even-numbered years.  See A.C.A. § 7-5-102 (Repl. 2000).  I am thus presented with difficulty in adequately summarizing this portion of your measure in a ballot title for the electorate.  
3. As a final matter, I anticipate that several changes to your ballot title may be necessary upon resolution of these ambiguities.  Of particular importance is the fact that the text of your measure refers only to “wagering games” and “facilities” at which wagering games are conducted, and at no point uses the word “casino.”  Similarly, your measure only tangentially mentions the word “gambling.”  See Id. at § 14.  More candor in your ballot title will likely be required by the Arkansas Supreme Court should your measure be challenged in that forum.  See, e.g., Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994) (striking down ballot title using the euphemism of “additional racetrack wagering” to describe activities that involved elements of casino-style gambling); and Crochet v. Priest, 326 Ark. 338, 931 S.W.2d 128 (1996) (striking down ballot title using the term “video terminal games” where voters might not be able to determine that it described what are more commonly known as slot machines).  See also, Parker v. Priest, 326 Ark. 123, 930 S.W.2d 322 (1996) (upholding ballot title against several challenges, and stating that the ballot title in that case “clearly refers to casino gambling as casino gambling”).
My office, in the certification of ballot titles and popular names, does not concern itself with the merits, philosophy, or ideology of proposed measures.  I have no constitutional role in the shaping or drafting of such measures.  My statutory mandate is embodied only in A.C.A. § 7-9-107 and my duty is to the electorate.  I am not your counsel in this matter and cannot advise you as to the substance of your proposal.

At the same time, however, the Arkansas Supreme Court, through its decisions, has placed a practical duty on the Attorney General, in exercising his statutory duty, to include language in a ballot title about the effects of a proposed measure on current law.  See, e.g., Finn v. McCuen, 303 Ark. 418, 793 S.W.2d 34 (1990).  Furthermore, the Court has confirmed that a proposed amendment cannot be approved if “[t]he text of the proposed amendment itself contribute[s] to the confusion and disconnect between the language in the popular name and the ballot title and the language in the proposed measure.”  Roberts v. Priest, 341 Ark. 813, 20 S.W.3d 376 (2000).  The Court concluded:  “[I]nternal inconsistencies would inevitably lead to confusion in drafting a popular name and ballot title and to confusion in the ballot title itself.”  Id.  Where the effects of a proposed measure on current law are unclear or ambiguous, it is impossible for me to perform my statutory duty to the satisfaction of the Arkansas Supreme Court without clarification of the ambiguities.

My statutory duty, under these circumstances, is to reject your proposed ballot title, stating my reasons therefor, and to instruct you to “redesign” the proposed measure and ballot title.  See A.C.A. § 7-9-107(c).  You may, after clarification of the matter discussed above, resubmit your proposed amendment, along with a proposed popular name and ballot title, at your convenience.  I anticipate, as noted above, that some changes or additions to your submitted ballot title may be necessary.  I will be pleased to perform my statutory duties in this regard in a timely manner after resubmission.
Sincerely,

DUSTIN McDANIEL

Attorney General
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