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Mr. Oscar Stilley, Attorney at Law

Central Mall Plaza Suite 516

5111 Rogers Avenue

Fort Smith, AR  72903-2041

Dear Mr. Stilley:

This is in response to your request for certification, pursuant to A.C.A. § 7-9-107 (Repl. 2000), of the following popular name and ballot title for a proposed amendment to the Arkansas Constitution, as follows:

Popular Name

AN AMENDMENT TO ABOLISH THE AD VALOREM TAXES ON PERSONAL PROPERTY AND UTILITY PROPERTY, TO REPEAL THE $300 PROPERTY TAX CREDIT FOR HOMESTEADS AND THE ½% STATEWIDE SALES AND USE TAX IMPOSED TO OFFSET THE REVENUE LOSSES CAUSED BY THE PROPERTY TAX RATES, BY INITIATIVE PETITION, TO ELIMINATE ALL MINIMUM MILLAGE RATES FOR PROPERTY TAXES, PROVIDE FOR EQUALITY IN DISTRIBUTION OF STATE FUNDS FOR PUBLIC SCHOOLS, REMOVE THE 3 MILL CAP ON COUNTY ROAD TAXES, AND FOR OTHER PURPOSES

Ballot Title

An Amendment to the Arkansas Constitution abolishing all ad valorem taxes on personal property or utility property by the State of 

Arkansas or any of its political subdivisions, including, but not limited to, county and municipal government, school districts, improvement districts, fire, library or service districts, after December 31, 2002, except to the extent necessary to prevent the impairment of bonded indebtedness existing prior to the enactment of this amendment; repealing the existing homestead ad valorem real property tax credit of $300; repealing the half percent (½%) statewide sales and use tax levied to offset the financial impact of said tax credit; providing that the people may propose changes in the millage rates imposed by political subdivisions of the State of Arkansas, including but not limited to county and municipal governments, school districts, improvement districts, fire, library or service districts, and any other local tax imposed by or for any of the described entities, by the initiative process, in the same manner as other local initiatives, upon the signatures of ten percent (10%) of the voters within the taxing unit, calculated as follows: for school taxes, ten percent (10%) of the whole number of votes tabulated in the most recent school elections in the school district, upon the millage rate; for cities,  ten percent (10%) of the persons who voted for mayor in the most recent general election for mayor; for county taxes,  ten percent (10%) of the votes cast in the most recent general election for Circuit Clerk; as to any other taxing unit, and as to any taxing unit in which the most recent measuring race was not tabulated, on the signatures of the lesser of ten percent (10%) of the whole number of voters registered within the taxing unit, or 100 voters of the taxing unit; establishing procedures for the calling of such elections; providing that if more than one rate of tax is proposed, the highest rate receiving the affirmative vote of a majority of the votes cast upon the question shall be certified as the legal rate; providing that all proposed tax increases or decreases shall be presented to the voters at regularly scheduled statewide general elections, and not otherwise, after the holding of the first regularly scheduled statewide general election in which the tax might be increased or decreased, subsequent to the effective date of this amendment; providing rules to prevent the impairment of the security of bondholders in case of the reduction of millage rates; providing that where all or nearly all the property taxes within a county are abolished, the positions of tax assessor and tax collector shall be abolished or consolidated with other offices, as soon as practicable; abolishing all minimum millage rates; providing that neither the State nor its subdivisions shall be required to maintain any particular level of education funding; providing that State funds for primary and secondary education shall be distributed equally on a per pupil basis, with respect to all students of a given age group, unless otherwise required by law superior to this constitution; providing that funding of charter school or voucher students, if any, shall be governed by law or constitutional amendment, as the case may be; authorizing supplemental funding for handicapped students; prohibiting the State from punishing or rewarding voters for the taxes that they vote or fail to vote upon themselves; providing that all property tax revenues shall remain the property of the taxing unit in which the taxed property lies, except that where one parcel of real property lies in more than one taxing unit, proportionate distribution shall be made; eliminating the three (3) mill maximum for county road tax millages, where the millage in excess of three (3) mills is approved by the voters as provided herein; providing that nothing herein shall supersede any abolition of the property tax by popular vote on initiative amendment, except as to property taxes validly pledged as security for bonded indebtedness, regardless of the respective votes upon the measures; providing for liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that the Amendment is self-executing and shall take effect  January 1, 2003, except as otherwise provided; and for other purposes.

The Attorney General is required, pursuant to A.C.A. § 7-9-107, to certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, if he can do so, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.

A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment or act.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed amendment or act.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title's sufficiency.  Id.

The ballot title must include an impartial summary of the proposed amendment or act that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five-minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Having analyzed your proposed amendment, as well as your proposed popular name and ballot title under the above precepts, it is my conclusion that I must reject both your proposed popular name and ballot title due to ambiguities in the text of your proposed measure.  A number of additions or changes to your proposed popular name and ballot title are, in my view, necessary in order to more fully and correctly summarize your proposal.  I cannot, however, at this time, fairly or completely summarize the effect of your proposed measure to the electorate in a popular name or ballot title without the resolution of the ambiguities.  I am therefore unable to substitute and certify a more suitable and correct popular name and ballot title pursuant to A.C.A. § 7-9-107(b).  

Before addressing the specific ambiguities in the text of your proposed amendment, I will note for your guidance that I am troubled by the length of your proposed ballot title, which comprises 835 words.  As I advised you in Ark. Op. Att’y Gen. No. 99-197 with respect to another proposed amendment:

The longest title approved by the Arkansas Supreme Court contained 900 words.  Bailey v. Hall, Secretary of State, 198 Ark. 815, 131 S.W.2d 635 (1939). There were no serious omissions or fallacious statements in that ballot title, which summarized a referendum on a workers’ compensation law passed by the General Assembly.  In the years after the Bailey decision, however, the court has struck down titles of lesser length, when accompanied by any omissions or misleading tendencies.  See, e.g., Crocket v. Priest, supra (1,000 word title struck down); Scott v. Priest, 326 Ark. 328, 932 S.W.2d 746 (1996) (550 word title not invalid on length alone, but this factor plus serious omissions defeated title); Christian Civic Action Committee v. McCuen, supra (709 word title struck down with length as a major factor when viewed in light of other defects); and Dust v. Riviere, supra (727 word title invalid as too lengthy, complex, misleading and confusing).  See also, Hoban v. Hall, Secretary of State, 229 Ark. 416, 316 S.W.2d 185 (1958) (text of proposed measure itself was of such extreme length and touched upon so many different subjects that ballot title did not sufficiently cover its provisions); and Newton v. Hall, Secretary of State, supra (735 word title upheld, but noted length as a potential problem).

The most recent ballot title upheld by the Arkansas Supreme Court contained 482 words.  See Parker v. Priest, 326 Ark. 123, 930 S.W.2d 322 (1996).  The court has, as noted previously, upheld titles as long as 900 words (Bailey v. Hall), and 735 words (Newton v. Hall).  These decisions, however, were each decided decades ago, and more recent decisions appear to scrutinize the length of such proposals more closely.

In my opinion, the court might well reject your proposed your ballot title based on its length, considered together with its complexity, the number of issues it addresses and the internal inconsistencies discussed immediately below. 

I appreciate that the length of your ballot title in part reflects the complexity of your proposed amendment, which addresses a variety of issues.  As I have done before, I must warn you of the particular hazards attendant to the ballot title of a lengthy and complex proposal such as yours.  The ballot title for such a measure must avoid both the danger of being too lengthy and the danger of having serious omissions.  More specifically, the title cannot be so lengthy as to cause voters to violate the voting booth time limitations, yet it must not omit any of the proposed measure’s important factors. For this reason, I must point out that with any proposed amendment of considerable length and complexity such as yours, the sponsor runs the risk of a challenge and of a finding by the court that the ballot title is unacceptable, either because it is too “complex, detailed, and lengthy,” or because it has “serious omissions.”  See, e.g., Page v. McCuen, 318 Ark. 342, 884 S.W.2d 951 (1994).  See also, Walker v. Priest, 342 Ark. 410, 29 S.W.3d 657 (2000).  This concern may be increased where the measure covers more than one subject matter area.  See e.g., Walker v. Priest, supra, (upholding the “CHART” tobacco settlement act ballot title, but stating that “. . . here again, as was the case in Newton, [Newton v. Hall, 196 Ark. 929, 120 S.W.2d 364 (1938)] ‘we have an amendment which deals only with [a] single question,’ Newton, 196 Ark. at 948, which helps confirm our confidence in our voters' ability to understand this ballot title.”) 

In my opinion, the numerous ambiguities in the text of your proposed amendment may be a function of its daunting complexity.  Among these ambiguities are the following:

1. Section 1 of your proposed amendment prohibits the imposition of any ad valorem tax upon personal property or “utility property” after December 31, 2001, “except to the extent necessary to prevent the impairment of bonded indebtedness existing prior to the enactment of this amendment.”  Despite the fact that you characterize the proposed amendment as “self-executing,” Section 9, you have provided no details regarding the mechanisms for determining bonded indebtedness and apportioning the tax liability to retire such indebtedness.  Section 1 is further ambiguous in that you fail to define the term “utility property,” which as used might be taken to apply exclusively to personalty.  

2. In Section 2 of your proposed amendment, you fail to specify the constitutional or statutory law you propose to repeal.  

3. Subsection 3(a) of your proposed amendment begins with the following clause:  “The people may propose changes in the millage rates for ad valorem taxes on real property for any of the political subdivisions of the State of Arkansas . . . .”  This clause is ambiguous in that it might be read as referring either to property owned by political subdivisions of the state or to real property to be assessed for the benefit of political subdivisions of the state.  

4. Subsection 3(a) further provides that “[t]he people may propose changes in the millage rates . . . in the same manner as other local initiatives . . . .”  This statement is misleading in that the procedures you itemize for proposing changes in millage rates for various purposes are not the same as those mandated for local initiatives in Ark. Const. amend. 7.  Specifically, the percentages of voter signatures you recite as required on petitions to place various initiatives on the ballot are lower than those required under Amendment 7.

5. Subsection 3(a) further provides:  “The rights specified herein shall not supercede [sic] the existing right of any taxing entity to propose millage or other tax rates, for the consideration of the voters at any regularly scheduled statewide general election.”  This provision is confusing in that it implies, but never states directly, that the referenced “existing right of any taxing entity to propose millage or other tax rates” will constitute a political subdivision’s sole authority with respect to the imposition of taxes – i.e., that no “taxing entity” will henceforth be authorized to impose a tax without voter approval.  Moreover, this subsection is doubly ambiguous in that while the reference to “other tax rates” suggests that this restriction on a political subdivision’s power to tax will apply to all taxes, the opening sentence of subsection 3(a) refers only to “the millage rates for ad valorem taxes on real property.”  If subsection 3(a) is designed to locate the power to impose local taxes exclusively in the people, it should say so directly and unambiguously.

6. Subsection 3(b) is confusing in several respects.  First, although it dictates that all elections for the purposes set forth in subsection 3(a) “shall be held using the procedures now used for library millage elections,” subsection 3(a) sets forth a variety of procedures for proposing changes in millage rates that do not conform to the procedures set forth in Ark. Const. amends. 30 and 38 for proposing millages to maintain and operate city and county libraries.  Moreover, subsection 3(b) dictates that the election shall be one “called for that purpose” – i.e., a special election – whereas both of the above reference constitutional amendments provide that the issue may be submitted to the voters “at a general or special election.”  Finally, as I have previously advised you in Ark. Op. Att’y Gen. No. 99-263, you create an ambiguity in directing that the applicable procedures will be those “now used” in library millage elections:

It is unclear what election procedures and petition formats will apply in the event that the current Amendments 30 and 38 are ever changed.  Moreover, it is unclear precisely which portions of the procedures outlined in the current Amendments 30 and 38 are to apply, and what procedures will govern matters that are not adequately addressed by the current library election procedures.  (For example, to whom are statewide election results to be certified?)  In addition, no mention is made of Amendment 7, which currently governs the initiative process.  It is unclear whether your proposed amendment intends to supersede that Amendment for millage elections, or whether Amendment 7 it is to fill in any gaps not otherwise addressed.

7. Subsection 3(c) provides that the petitions “shall be in substantially the format now prescribed for library millage elections by this constitution, modified to reflect the taxing unit affected, and further modified by a statement setting forth the current tax rate, the proposed tax rate or rates, and the difference between the existing rate(s) and the proposed rate(s).”  This provision is confusing in that it does not specify that a statement of the millage’s purpose shall be substituted for the currently required statement that the tax proceeds shall be used for library purposes.  

8. Subsection 3(d) provides:  “Notwithstanding the provisions of subsection (a), all proposed tax increases or decreases shall be presented to the voters at regularly scheduled statewide general elections, and not otherwise, after the holding of the first regularly scheduled statewide general election in which the tax might be increased or decreased, subsequent to the effective date of this amendment.”  This provision flatly contradicts the provision in subsection 3(b) directing that all changes in millage rates shall be by special elections.

9. Subsection 3(e) provides:  “Notwithstanding the provisions of subsection (a), nothing herein shall be construed to permit the impairment of the security of holders of any bonds lawfully secured by sales taxes or ad valorem property taxes.”  However, as I pointed out to you in Ark. Op. Att’y Gen. No. 99-263:

A possible constitutional problem is the impairment of contracts with bondholders, who may have contractually relied on ad valorem taxes (rather than sales taxes) as security for their investments.  Moreover, it is unclear from the language of your measure exactly who would have the authority to make the decision about the ability to repay bond debt and by what procedure such decision would be made, thus raising possible due process problems.

10. Subsection 3(e)(1) further provides:

In case the ad valorem property tax remaining after the reduction or attempted abolition of an ad valorem property tax, pursuant to the provisions of this amendment or otherwise, is insufficient to pay all such obligations when due, the taxing authorities shall nevertheless impose and levy sales taxes or millage rates at a level sufficient to pay all lawfully contracted bonded indebtedness, and further rounded off to the next highest mill, provided that all such tax revenue shall be applied to the bonded indebtedness.

Given that an ad valorem property tax is either abolished or not, your reference to an “attempted abolition” is highly confusing.  You further fail to specify either which “taxing authorities” are charged with imposing the referenced taxes, how they shall determine the level of “sales taxes or millage rates” necessary to service and retire bonded indebtedness or how this tax burden is to be allocated.  These omissions are inconsistent with your representation in section 9 that your proposed amendment “shall be self-executing.”  As I have previously advised you in Ark. Op. Att’y Gen. No. 99-197, if you intend to invest the assessor and collector of a county with the power to set a millage rate sufficient to pay bonded indebtedness, you must do so unambiguously.

11. Subsection 3(e)(2) provides:

In the case of the abolition of all the property taxes within a county or taxing unit, the county assessor and collector shall nevertheless assess and collect sufficient taxes to establish trust funds adequate to pay off all lawful bonded indebtedness secured by ad valorem taxes, with the state or within the county or taxing unit affected.  In case of abolition of all or nearly all the ad valorem property taxes within a county, the positions of tax assessor and tax collector shall be abolished or consolidated with other offices, as soon as practicable.

This provision fails to specify how the referenced trust shall be established and administered and therefore conflicts with your representation in section 9 that your proposed amendment “shall be self-executing.”  The provision is further self-contradictory in that it both calls for the abolition of the positions of tax assessor and tax collector in the event property taxes are abolished and charges those officers with tax-collecting duties in the same event.  The provision further fails to specify who shall collect property taxes if “nearly all” such taxes are abolished and the positions of tax assessor and tax collector are “abolished or consolidated with other offices.”

12. Section 4 provides in part:  “All minimum millage requirements with this state, and especially the 25 mill minimum millage for public education, are hereby abolished and prohibited.”  This provision is confusing in that it is unclear how one can “abolish and prohibit” an entire category but “especially” part of that category.

13. Section 4 further provides that all funds for primary and secondary education shall be distributed “equally on a per pupil basis, except as otherwise required by law superior to this constitution, provided that the funding of charter school or voucher students, if any, shall be governed by law or constitutional amendment, as the case may be.”  As I advised you in Ark. Op. Att’y Gen. No. 99-263, this passage leaves it unclear whether you intend currently existing funding formulas to apply to charter schools or whether you intend to subject such schools to some version of your equal-funding mandate.  This provision is further confusing in  proposing a procedure for funding a variety of student that currently does not even exist – namely, voucher students. 

14. Section 4 further provides in part:  “The State may provide supplemental funding for handicapped students, provided that all handicapped students similarly situated are funded alike.”  This provision is confusing in that it fails to specify either how one determines whether handicapped students are “similarly situated” or who will make this determination.

15. Section 5 is confusing in that it is unclear what you mean in directing that “[t]he State shall in no way punish the voters or government . . . for taxes of any kind or character . . . or reward any such voters or entities for enacting any tax or rate of tax, by any matching funds or any special privileges . . . .”  As I advised you in Ark. Op. Att’y Gen. No. 99-263:

Because these terms are inherently ambiguous, and are imbued with a connotation of motive, it is unclear exactly what actions these terms prohibit.  Although mention is made of “matching funds,” it is unclear whether the State may grant matching funds, if it does not do so out of motive to “reward” the voters of a given political subdivision.  The converse question, of course, is whether the State may deny matching funds if it does not do so out of a motive to “punish” the voters.

16. Section 7 provides:  “The three (3) mill maximum for road or bridge construction or maintenance millages, set forth in Arkansas Constitution Amendment 61, is eliminated, provided that any millages exceeding three (3) mills must be approved by the electorate under the rules set forth herein.”  As reflected in my previous comments, “the rules set forth herein” are by no means clear.  The section is further confusing in that it acknowledges a quorum court’s continued power to tax up to three mills – a conclusion that would appear to conflict with the blanket restrictions on the power to tax suggested in subsection 3(a).

17. Section 8 provides:  “Nothing herein shall be deemed to supersede any abolition of the property tax by popular vote upon any initiative amendment, regardless of the respective votes upon the measures, except with respect to property taxes validly pledged as security for bonded indebtedness.”  This provision is confusing in that it is difficult to grasp how your proposed amendment, if adopted, could “supersede” an initiative amendment not yet in existence.  If such a later amendment were proposed and adopted, the logical question would appear to be whether it superseded your amendment, not vice versa.  

My office, in the certification of ballot titles and popular names, does not concern itself with the merits, philosophy, or ideology of proposed measures.  I have no constitutional role in the shaping or drafting of such measures.  My statutory mandate is embodied only in A.C.A. § 7-9-107 and my duty is to the electorate.  I am not your counsel in this matter and cannot advise you as to the substance of your proposal.

At the same time, however, the Arkansas Supreme Court, through its decisions, has placed a practical duty on the Attorney General, in exercising his statutory duty, to include language in a ballot title about the effects of a proposed measure on current law.  See, e.g., Finn v. McCuen, 303 Ark. 418, 793 S.W.2d 34 (1990).  Furthermore, the Court has recently confirmed that a proposed amendment cannot be approved if “[t]he text of the proposed amendment itself contribute[s] to the confusion and disconnect between the language in the popular name and the ballot title and the language in the proposed measure.”  Roberts v. Priest, Case No. 00-485 (July 7, 2000).  The Court concluded:  “[I]nternal inconsistencies would inevitably lead to confusion in drafting a popular name and ballot title and to confusion in the ballot title itself.”  Id.  Where the effects of a proposed measure on current law are unclear or ambiguous, it is impossible for me to perform my statutory duty to the satisfaction of the Arkansas Supreme Court without clarification of the ambiguities.

My statutory duty, under these circumstances, is to reject your proposed ballot title, stating my reasons therefor, and to instruct you to “redesign” the proposed measure and ballot title.  See A.C.A. § 7-9-107(c).  You may, after clarification of the matter discussed above, resubmit your proposed amendment, along with a proposed popular name and ballot title, at your convenience.  I anticipate, as noted above, that some changes or additions to your submitted ballot title may be necessary.  I will be pleased to perform my statutory duties in this regard in a timely manner after resubmission.

Sincerely,

MARK PRYOR

Attorney General

MP/cyh

