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Oscar Stilley, Att’y at Law

Central Mall Plaza, Ste. 516

5111 Rogers Avenue

Fort Smith, AR  72903-2041

Dear Mr. Stilley:

You have requested certification, pursuant to A.C.A. § 7-9-107, of the following popular name and ballot title for a proposed constitutional amendment:

(Popular Name)

AN AMENDMENT TO PROVIDE FOR INSPECTIONS OF STRUCTURES BY ANY QUALIFIED PERSON, TO PROVIDE THAT LAND USE REGULATION BY LOCAL ENTITIES IN UNINCORPORATED AREAS MUST BE DONE BY PERSONS ELECTED BY THE VOTERS OF SAID UNINCORPORATED AREAS, TO PROVIDE THAT OWNERS OF LAND IN UNINCORPORATED AREAS MAY SELL PROPERTY AS A MATTER OF RIGHT BY GRANTING CERTAIN EASEMENTS AND ENFORCING CERTAIN SETBACK PROVISIONS, TO  LIMIT STATE AND LOCAL REGULATION, AND FOR OTHER PURPOSES

(Ballot Title)

An amendment to the Arkansas Constitution providing that all inspections of structures (defined as any  building, road, street, bridge, dam, plant, tower, excavation, or similar manmade object, or any component part 

thereof, or any electrical, mechanical, or hydraulic system, or other device, for use in or for the benefit of any such building, road, street, bridge, dam, plant, tower, excavation, or similar manmade object) whether for residential, commercial, or other purposes, required by the state or any of its subdivisions,  shall be performed by 1) Licensed architects or engineers, qualified for the inspection of buildings, or,  2) Persons who have taken and passed a standardized test demonstrating knowledge of the subject matter of the inspection to be performed, and thus licensed to perform such inspections; providing that the General Assembly may by general law prescribe educational and character qualifications for persons seeking such licenses, but may not prescribe different or more stringent standards for persons who are not employed by governmental entities for the inspection of structures; providing that the General Assembly may by general law require all such persons to be bonded, provided that bonding requirements shall be equally applicable to persons employed by governments or their agencies, providing that the written report of any such inspection shall be accepted by any city, town, or other governmental agency requiring such inspections, as proof that the structure meets the requirements of the pertinent laws, ordinances, or codes, as set forth and alleged in the report; providing that neither the State of Arkansas nor any of its subdivisions shall require other or further proof of compliance with pertinent laws, ordinances, or codes; providing that where any licensed inspector willfully and fraudulently certifies compliance with pertinent laws, ordinances, or codes, and any person is injured in his person or property thereby, such inspector shall be liable on his bond and out of his own estate for the damages proximately caused thereby; providing that upon proof of such facts, the inspector shall also be subject to suspension or revocation of his license, as may be appropriate; providing that all local government regulation of the development of unincorporated areas within the counties of the state shall be by persons elected exclusively by the legal electors residing in the unincorporated areas of the county, voting at regularly scheduled statewide elections: providing that the General Assembly shall by general law establish procedures for the selection, makeup and operation of such regulatory bodies; providing that any owner of real property in the unincorporated area of any county of this state may, as a matter of right, sell part but less than all of any real property, or sell all of any property to two or more purchasers, where the seller 1) Grants an easement of land reasonably useable for a noadway [sic], not less than 30 feet in width, connecting the property with a public road, and an additional  utility easement adjacent thereto not less than 15 feet wide; and, 2) Secures from each buyer a setback agreement, requiring the buyer, and his heirs or assigns, to refrain from the placement of structures less than 50 feet from the centerline of the easement described herein, and from any other then existing public road or highway, or else to remove said structure at the cost of the landowner in case the road, or part thereof, is widened such that the structure interferes with the construction or use of the widened road; providing that where the owner of property sells pursuant to the rights granted herein, the seller and buyer shall be entitled to the right to record any deeds or other instruments without payment of any charges, except those charged of all sellers of real property by the general laws of Arkansas; providing that the rights herein shall be cumulative to any other legal means of obtaining the approval of sale of property and recordation of deeds in unincorporated areas of the State of Arkansas; prohibiting the State of Arkansas and its subdivisions from making or enforcing any law or regulation of business, commerce, trades, employment, or environmental matters, if said law is detrimental to the financial well-being of the regulated person or entity, or the taxpayers at large, unless the proponent of the law or regulation proves same is reasonably necessary and effective to protect a substantial state interest, and the opponent of the law or regulation fails to prove that an alternative less costly to the citizenry would reasonably protect the State's interest; providing for liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that the Amendment is self executing and shall take effect January 1, 2001, except as otherwise provided; and for other purposes.
The Attorney General is required, pursuant to A.C.A. § 7-9-107, to certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, if he can do so, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.

A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed amendment.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title's sufficiency.  Id.

The ballot title must include an impartial summary of the proposed amendment that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Having analyzed your proposed amendment, as well as your proposed popular name and ballot title under the above precepts, it is my conclusion that I must reject your proposed ballot title due to certain ambiguities in the text of your proposed measure. A number of additions or changes to your ballot title are, in my view, necessary before your proposed measure can be fully and correctly summarized.  I cannot fairly or completely summarize the effect of your proposed measure to the electorate in a popular name or ballot title without the resolution of these ambiguities.  I am therefore unable to substitute and certify a more suitable and correct ballot title pursuant to A.C.A. § 7-9-107(b).

More specifically, I find that the text of your proposed measure contains the following ambiguities:

· Section 3 of your proposed measure provides:  “All local government regulation of the development of unincorporated areas within the counties of the state shall be by persons elected exclusively by the legal electors residing in the unincorporated areas of the county, voting at regularly scheduled statewide elections.  The General Assembly shall by general law establish procedures for the selection, makeup and operation of such regulatory bodies.”  It is unclear from the language whether the intent is to create a separate regulatory body for each unincorporated area of each county, and if so, the geographic scope of the area to be governed by that body – or whether, in contrast, one such body will be created, to be comprised of representatives from each unincorporated area, and again, if so, the geographic scope of the area to be represented by each member of the body.  It is also unclear whether this language was intended to affect the current laws allowing municipalities to exercise some jurisdiction over some unincorporated areas adjacent to city limits.

· Section 4 of your proposed measure provides:  “Any owner of real property in the unincorporated area of any county of this state may, as a matter of right, sell part but less than all of any real property, or sell all of any property to two or more purchasers, where the seller: [the measure then lists two conditions for such sales, both concerning easements].”  The ambiguity arises out of the fact that measure goes on to provide:  “Where the owner of property sells pursuant to the rights granted herein, the seller and buyer shall be entitled to the right to record any deeds or other instruments without payment of any charges, except those charged of all sellers of real property by the general laws of Arkansas.”  It is unclear whether this section was intended to limit all sales of real property in unincorporated areas to those in which the two conditions are met, or whether it was intended to grant special privileges to seller who meet these conditions.  The second part of the provision seems to contemplate that sales not meeting these conditions will still be permissible, but it is unclear what special privilege will be gained by meeting the two conditions.  The second part of the provision appears to permit a waiver of filing charges, but then goes on to exclude charges imposed on all sellers of real property.  It is unclear what charges are to be waived.

· Section 5 of your proposed measure prohibits the state or its subdivisions from making or enforcing “any law or regulation of business, commerce, trades, employment, or environmental matters, if said law is detrimental to the financial well-being of the regulated person or entity, or the taxpayers at large . . . .”  First, the phrase “detrimental to the financial well-being” is to be defined.  Second, it is unclear whether proof of the financial detriment must be legally established through a full-blown judicial proceeding prior to the passage of the law or regulation in question, and if so, the nature of the proceeding by which such proof would be established.

Unless the foregoing ambiguities are resolved, I will be unable to summarize your proposed amendment effectively.

My office, in the certification of ballot titles and popular names, does not concern itself with the merits, philosophy, or ideology of proposed measures.  I have no constitutional role in the shaping or drafting of such measures.  My statutory mandate is embodied only in A.C.A. § 7-9-107 and my duty is to the electorate. 

At the same time, however, the Arkansas Supreme Court, through its decisions, has placed a practical duty on the Attorney General, in exercising his statutory duty, to include language in a ballot title about the effects of a proposed measure on current law.  See, e.g., Finn v. McCuen, 303 Ark. 418, 793 S.W.2d 34 (1990).  Where the effects of a proposed measure on current law are unclear or ambiguous, it is impossible for me to perform my statutory duty to the satisfaction of the Arkansas Supreme Court without clarification of the ambiguities.

My statutory duty, under these circumstances, is to reject your proposed ballot title, stating my reasons therefor, and to instruct you to “redesign” the proposed measure and ballot title.  See A.C.A. § 7-9-107(c).  You may, after clarification of the matter discussed above, resubmit your proposed amendment, along with a proposed popular name and ballot title, at your convenience.  I anticipate, as noted above, that some changes or additions to your submitted ballot title may be necessary.  I will be pleased to perform my statutory duties in this regard in a timely manner after resubmission.

Sincerely,

MARK PRYOR

Attorney General

