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Oscar Stilley, Att’y at Law

Central Mall Plaza, Ste. 516

5111 Rogers Avenue

Fort Smith, AR  72903-2041

Dear Mr. Stilley:

This is in response to your request for certification, pursuant to A.C.A. § 7-9-107 (Repl. 1993), of the following popular name and ballot title for a proposed constitutional amendment:

(Popular Name)

AN AMENDMENT TO RESTRUCTURE THE ARKANSAS HIGHWAY COMMISSION, TO EARMARK CERTAIN FUNDS FOR HIGHWAY CONSTRUCTION, AND TO PROHIBIT THE DIVERSION OF HIGHWAY FUNDS TO OTHER USES, TO REDUCE THE RATE OF TAX UPON MOTOR FUEL, AND FOR OTHER PURPOSES

(Ballot Title)

Henceforth, the members of the Arkansas Highway Commission shall be selected by electing one commissioner from each United States Congressional District, by election at each regularly scheduled statewide election, for terms of two years each; providing that during such times that the number of Highway Commission members selected by this process 

is an even number, the Governor shall appoint one additional member, to serve the same term as elected members; providing that the terms of all members of the Arkansas Highway Commission shall commence on January 1, and shall end on December 31 of the subsequent year; providing that each commissioner shall receive an annual salary of $25,000, unless increased by the Arkansas General Assembly, and reasonable expense and per diem allowances for the attendance of meetings or the performance of official duties; providing that the members of the Arkansas Highway Commission shall oversee and direct the Arkansas Highway Department so as to provide, to the extent reasonably possible, the highest quality roadways at the lowest cost and least inconvenience to the taxpayers of the State of Arkansas; providing that the Arkansas Highway Commission shall also cause the Arkansas Highway Department to provide information via the Internet showing the receipts and expenditures of the Arkansas Highway Department, contracts to be let, proposed roadways with specifications and projected costs, and other information, or access to same, useful to or sought by the public, to the extent reasonably practical; providing that neither the General Assembly nor any local governmental entity may divert fuel taxes or other revenue sources presently used for road or bridge construction or maintenance to other purposes, without the approval of a majority of the qualified electors, of the state or the affected local governmental entity, freely voting at their absolute unfettered discretion upon the issue at a regularly scheduled statewide election; providing that the term  “Majority of the qualified electors” means a majority of the qualified electors who actually appear and vote upon the question presented at the election at which the pertinent question is decided; providing that all revenue derived from fines or costs for any and all traffic violations, including but not limited to speeding, DWI, overweight vehicles, etc., shall be used exclusively for the construction or maintenance of public streets, roads, and highways, with the Arkansas Highway Department receiving 60% of such revenues for state highway purposes, and with the remainder paid over to cities and counties, divided equally on a per capita basis; providing that the expenses of prosecution of traffic violations shall be paid out of the State Treasury, except to the extent that the General Assembly shall by general law require all or part of such costs to be paid by counties, cities, or towns; providing that all state sales and use tax revenue derived from the sale or use of automobiles, trucks, and trailers licensed for highway use shall be used exclusively for the construction and maintenance of public streets, roads, and highways; providing that the Arkansas Highway Department shall receive 100% of all such funds derived from the sale or use of trucks or trailers designed for operation at gross weights exceeding 50,000 pounds, and 60% of such funds as to all other vehicles; providing that the remaining 40% as to light vehicles shall be paid over to the county or city in which the purchaser of the vehicle resides at the time of the purchase, to be used exclusively for road, street, or highway construction or maintenance, providing that all license, tag and registration fees or charges for automobiles, trucks, and trailers, collected by the State of Arkansas, shall be used exclusively for the construction and maintenance of public streets, roads, and highways; providing that all such revenue derived from the licensing, tagging, or registration of trucks or trailers designed for operation at gross weights exceeding 50,000 pounds, and 50% of such funds as to all other vehicles, shall be paid over to the Arkansas Highway Department; providing that the remaining 50% as to light vehicles shall be paid over to the county or city in which the purchaser of the vehicle resides at the time of the purchase, to be used exclusively for road, street, or highway construction or maintenance; providing that all fees or charges for licenses for operators of motor vehicles on public highways shall be paid over to the county or city in which the operator resides at the time of the license issuance, to be used exclusively for road, street, or highway construction or maintenance, with costs of collection to be paid by the State out of general revenue; reducing the state tax on diesel shall be reduced by 5 cents per gallon; reducing the state tax on gasoline by 4 cents per gallon; providing that all such tax reductions shall be made out of tax revenues not pledged as security for the retirement of any bonded indebtedness; providing that all such reductions shall take effect on December 1, 2000; providing for liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that the Amendment is self- executing; and shall take effect January 1, 2001, except as otherwise provided, and except that the popular election of Highway Commissioners shall be implemented at the first special or general statewide election held after the effective date of this amendment; providing that the General Assembly shall not be compelled to call a special election prior to the November, 2002 general elections for the sole purpose of electing highway commissioners; and for other purposes 

The Attorney General is required, pursuant to A.C.A. § 7-9-107, to certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, if he can do so, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.

A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed amendment.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title's sufficiency.  Id.

The ballot title must include an impartial summary of the proposed amendment that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Having analyzed your proposed amendment, as well as your proposed popular name and ballot title under the above precepts, it is my conclusion that I must reject your proposed ballot title due to a number of ambiguities in the text of your proposed measure. A number of additions or changes to your ballot title are, in my view, necessary in order to more fully and correctly summarize your proposal.  I cannot, however, at this time, fairly or completely summarize the effect of your proposed measure to the electorate in a popular name or ballot title without the resolution of the ambiguities.  I am therefore unable to substitute and certify a more suitable and correct ballot title pursuant to A.C.A. § 7-9-107(b).

I refer to the following ambiguities:

1.
Section 4 (B) of your proposal, which earmarks certain funds for highway purposes, provides in pertinent part as follows:  “All revenue derived from fines or costs for any and all traffic violations, including but not limited to speeding, DWI, overweight vehicles, etc., shall be used exclusively for the construction or maintenance of public streets, roads, and highways.  The Arkansas Highway Department shall receive 60% of such revenue for state highway purposes, with the remainder paid over to cities and counties, divided equally on a per capita basis.”  (Emphasis added).  It is unclear how the emphasized portion of this sentence is to be applied.  As an initial matter, the words “equal” and “on a per capita basis” are contradictory.  Funds may not be divided both equally and on a per capita basis.  Additionally, it is unclear whether the division of funds to cities and counties on a “per capita basis” is to be calculated on a statewide basis or a county-by-county basis, or on some other basis.  If on a statewide basis, it is unclear how this division of funds will be administered.  

2. The last sentence of Section 4(B) of your proposal, which is not quoted above, provides that:  “The expenses of prosecution of traffic violations shall be paid out of the State Treasury, except to the extent that the General Assembly shall by general law require all or a part of such costs to be paid by counties, cities, or towns.”  If the General Assembly takes no action, it is unclear exactly what expenses must be borne by the State Treasury.  Your proposal requires the expenses of prosecuting traffic violations to be paid by the State Treasury.  This could potentially include all or a portion of the salaries of officials and support staff of prosecuting attorneys and city attorneys, facilities and supplies used by such officials and other expenses.  It is unclear how this amount will be determined in absence of action by the General Assembly.  

3.
Section 4 (D) of your proposal provides as follows:  “All license, tag and registration fees or charges for automobiles, trucks, and trailers, collected by the State  of Arkansas, shall be used exclusively for the construction and maintenance of public streets, roads, and highways.  All such revenue derived from the licensing, tagging, or registration of trucks or trailers designed for operation at gross weights exceeding 50,000 pounds, and 50% of such funds as to all other vehicles, shall be paid over to the Arkansas Highway Department.  The remaining 50% as to light vehicles shall be paid over to the county or city in which the purchaser of the vehicle resides at the time of the purchase, to be used exclusively for road, street, or highway construction or maintenance.”  (Emphasis added).  The emphasized provision assumes that all vehicles licensed, tagged, or registered in Arkansas were purchased in Arkansas.  The disposition of such funds as to vehicles purchased out-of-state is not addressed.  I am thus uncertain how to summarize this portion of your proposal.  Additionally, I assume that it is your intention to allocate such revenues to a city where the operator resides in a city, and to the county if the operator resides outside the limits of city.  The current language used is ambiguous on this point, however.  In many cases, purchasers of vehicles may reside in both a city and a county.  In addition, a question arises as to whether the use of the word “city” includes incorporated towns.  

4.   Section 4(E) of your proposal states in pertinent part that:  “All fees or charges for licenses for operators of motor vehicles on public highways shall be paid over to the county or city in which the operator resides at the time of license issuance, to be used exclusively for road, street, or highway construction or maintenance.”  Again, I assume that it is your intention to allocate such revenues to a city where the operator resides in a city, and to the county if the operator resides outside the limits of a city.  The current language used is ambiguous on this point.  In addition, again, a question arises as to whether the use of the word “city” includes incorporated towns.  

My office, in the certification of ballot titles and popular names, does not concern itself with the merits, philosophy, or ideology of proposed measures.  I have no constitutional role in the shaping or drafting of such measures.  My statutory mandate is embodied only in A.C.A. § 7-9-107 and my duty is to the electorate.  I am not your counsel in this matter and cannot advise you as to the substance of your proposal.

At the same time, however, the Arkansas Supreme Court, through its decisions, has placed a practical duty on the Attorney General, in exercising his statutory duty, to include language in a ballot title about the effects of a proposed measure on current law.  See, e.g., Finn v. McCuen, 303 Ark. 418, 793 S.W.2d 34 (1990).  Where the effects of a proposed measure on current law are unclear or ambiguous, it is impossible for me to perform my statutory duty to the satisfaction of the Arkansas Supreme Court without clarification of the ambiguities.

My statutory duty, under these circumstances, is to reject your proposed ballot title, stating my reasons therefor, and to instruct you to “redesign” the proposed measure and ballot title.  See A.C.A. § 7-9-107(c).  You may, after clarification of the matters discussed above, resubmit your proposed amendment, along with a proposed popular name and ballot title, at your convenience.  I anticipate, as noted above, that some changes or additions to your submitted ballot title may be necessary.  I will be pleased to perform my statutory duties in this regard in a timely manner after resubmission.

Sincerely,

MARK PRYOR

Attorney General
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