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Oscar Stilley, Attorney at Law

Central Mall Plaza Suite 516

5111 Rogers Avenue

Fort Smith, AR  72903-2041

Dear Mr. Stilley:

This is in response to your request for certification, pursuant to A.C.A. § 7-9-107 (Repl. 1993), of a popular name and ballot title for a proposed amendment to the Arkansas Constitution.  You have submitted two previous popular names and ballot titles for similar measures, which I rejected in Opinions 99-262 and 99-413 due to unresolved ambiguities in the text of each measure.  You have made changes to the text of your measure and now present the following proposed popular name and ballot title for my certification:

(Popular Name)

AN AMENDMENT PROVIDING THAT PERSONS INCARCERATED IN ARKANSAS PRISONS MUST BY PRODUCTIVE LABOR PAY THE FULL COSTS OF THEIR INCARCERATION, AS A CONDITION OF RECEIVING CREDIT FOR GOOD TIME OR PAROLE ELIGIBILITY, PROVIDING FOR A COMMISSIONER OF CORRECTIONS TO MANAGE THE ARKANSAS PRISON SYSTEM, PROVIDING THAT CERTAIN PRISON INMATES MAY BE EMPLOYED BY ONE OR MORE PRIVATE COMPANIES IN ROAD CONSTRUCTION OR PRIVATE ENTERPRISE OFF PRISON GROUNDS, AND FOR OTHER PURPOSES

(Ballot Title)

An amendment to the Arkansas Constitution providing that inmates at Arkansas prisons shall not be entitled to parole or good time, except for inmates who by productive labor pay the full cost of their incarceration; providing that inmates who work but earn less than the amount required to pay all costs of their incarceration shall be granted extra privileges according to prison policies;  creating the position of Commissioner of Correction (hereinafter sometimes Commissioner), to be filled by non-partisan election as soon as reasonably possible after passage of the amendment, and at each regularly scheduled statewide election thereafter; providing that the sole compensation of such Commissioner shall be 3% of the net reduction of the costs of the Arkansas Department of Correction (hereinafter ADC) below costs in the previous fiscal year, plus 3/10th of 1% of the reduction of the cost of the operation of the ADC, from the expenditures made in fiscal year 1999, plus 10% of any net profits of the ADC; providing that the Commissioner shall be authorized to contract with and entrust prison inmates to Arkansas Correction Corporation, (hereinafter ACC) an existing private for profit corporation chartered April 15, 1999, and organized for the purpose of employing inmates and teaching thrift, industry, and respect for the person and property of others to prison inmates, or any other entity authorized by the amendment to be entrusted with inmates;  granting the Commissioner maximum flexibility in the operation and staffing of prisons; providing that the Commissioner is authorized to promulgate all regulations of ACC, or any other entity entrusted with inmates, as to the location and type of housing to be used for inmates, (whether on or off prison property) or otherwise deemed necessary to reduce the risk of escape, and regulations with respect to the granting of good time and parole; providing that the Commissioner may prescribe forms for the contracts made between ACC or other authorized entities, and inmates, and make contracts with ACC and other authorized entities; authorizing the Commissioner to contract for the housing of inmates from other states, where such contracts are economically advantageous to Arkansas taxpayers; abolishing the Board of Correction and Community Punishment, and authorizing the Commissioner to employ suitable persons to pass upon applications for parole, and perform all other duties now performed by the Board of Correction and Community Punishment; abolishing all limitations on parole or good time for specific classes of prisoners, except persons serving sentences for violent felonies; authorizing the employment of inmates at productive labor by the ADC, an existing state agency, or the  ACC; providing that ACC is authorized to take physical custody of inmates determined by the Commissioner of Correction to be qualified for employment, and to provide housing for said inmates at any place approved by the Commissioner; authorizing the employment of inmates by other suitably bonded entities if ACC fails to reduce the cost of ADC, to Arkansas taxpayers, to not more than $50,000,000 annually, for any fiscal year ending after July 1, 2004; providing that the ADC may not demand or receive compensation for the placement of inmates with ACC or other authorized entity, other than the secure housing and necessary care of the inmate, except where the inmates are used for highway construction; providing that inmates entrusted to ACC or other authorized entity may be employed at any suitable employment except operating public retail establishments, schools, day care facilities, hospitals, or similar facilities in which the public’s interest in safety and security cannot be reasonably protected; providing that inmates entrusted to ACC or other authorized entity may not mingle with the general public unsupervised; providing that sufficiently productive inmates may be provided with readjustment accounts, from which the expenses for the health, education, and welfare of the prisoner may be paid, the remainder of which shall be used for the benefit of the prisoner upon release, in his or her transition to free society;  providing that the sole compensation of ACC or other such authorized entity shall be the profits from labor of inmates entrusted to the care of said entity; providing that ACC, and any other entity entrusted with the custody of inmates for purposes of employment, shall maintain adequate physical security to prevent escapes or injury to private persons or property; providing further that all such entities shall post bond and be liable for intentional or negligent damages caused by inmates in their custody, not to exceed $100,000 per person per incident, until January 1, 2003, at which time the maximum liability per person per incident shall increase to $1,000,000; providing that inmates held for violent felonies shall not be eligible for employment outside prison boundaries unless and until the Commissioner determines that the prisoner has made substantial changes that materially reduce the risk of further violence against persons or private property; excluding inmates held under sentences of life without parole or death sentences from eligibility for employment off prison property under any circumstances; providing that all savings of tax monies from the reduction of costs of prison operations shall be used for roads and highways; providing that inmates may be used directly in highway construction, and that the Department of Correction shall receive credit for the value of such construction in the calculation of its profits and losses;  providing that the State of Arkansas shall not make or enforce any law concerning prison operations, if said law increases the costs of the ADC or limits opportunities to enhance the revenue of the system, unless the proponent of said state law proves that the law or regulation is reasonably necessary and effective to protect a substantial state interest, and the opponent of said law or regulation fails to prove that an alternative less costly to the citizenry would reasonably protect the State's interest;  providing for liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that the Amendment is self-executing and shall take effect January 1, 2001, except as otherwise provided; and for other purposes.

The Attorney General is required, pursuant to A.C.A. § 7-9-107, to certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, if he can do so, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.

A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed amendment.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title's sufficiency.  Id.

The ballot title must include an impartial summary of the proposed amendment that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Applying the above precepts, it is my conclusion that a more suitable, complete, and correct popular name and ballot title should be substituted for those proposed.  The following is hereby certified in order to insure that, when construed together, the popular name and ballot title accurately set forth the purpose of the proposed amendment:

(Popular Name)

ARKANSAS PRISON SYSTEM AMENDMENT

(Ballot Title)

An amendment to the Arkansas Constitution providing that inmates, DEFINED AS PERSONS COMMITTED TO THE CUSTODY OF THE aRKANSAS dEPARTMENT OF cORRECTION (“ADC”), SHALL NOT BE ENTITLED TO PAROLE OR GOOD TIME UNLESS THEY PAY THE full cost of their incarceration BY PRODUCTIVE LABOR; creating the position of Commissioner of Correction (“Commissioner”) FOR THE OPERATION AND MANAGEMENT OF THE adc, to be filled by non-partisan election as soon as reasonably possible after passage of the amendment, and at each regularly scheduled statewide election thereafter; providing that the sole compensation of such Commissioner shall be 3% of the net reduction of the costs of the ADC below costs in the previous fiscal year, plus 3/10th of 1% of the reduction of the cost of the operation of the ADC, from the expenditures made in fiscal year 1999, plus 10% of any net profits of the ADC; GRANTING THE COMMISSIONER MAXIMUM FLEXIBILITY IN the OPERATION AND STAFFING OF ARKANSAS PRISONS; abolishing the Board of Correction and Community Punishment, and authorizing the Commissioner to employ suitable persons to pass upon applications for parole, and perform all other duties now performed by the Board of Correction and Community Punishment; abolishing all limitations on parole or good time for specific classes of prisoners, except persons serving sentences for violent felonies; authorizing the Commissioner to contract for the housing of inmates from other states, where such contracts are economically advantageous to Arkansas taxpayers; authorizing the employment of inmates at productive labor by the ADC, an existing state agency, or the Arkansas Correction Corporation, (hereinafter “ACC”) an existing private for profit corporation chartered April 15, 1999, and organized for the purpose of employing inmates; authorizing the employment of inmates by other suitably bonded entities if ACC fails to reduce the cost of ADC, to Arkansas taxpayers, to not more than $50,000,000 annually, for any fiscal year ending after July 1, 2004; providing that the Commissioner shall be authorized to contract with ACC OR OTHER AUTHORIZED ENTITIES FOR THE HOUSING, CUSTODY, AND EMPLOYMENT OF INMATES DETERMINED BY THE COMMISSIONER TO BE QUALIFIED FOR PRODUCTIVE EMPLOYMENT, WHETHER ON OR OFF PRISON PROPERTY;  providing that the Commissioner is authorized to promulgate all regulations of ACC, or any other entity entrusted with inmates, as to the location and type of housing to be used for inmates, whether on or off prison property, or otherwise deemed necessary to reduce the risk of escape, and regulations with respect to the granting of good time and parole; providing that the Commissioner may prescribe forms for the contracts made between ACC or other authorized entities, and inmates; providing that the ADC may not demand or receive compensation for the placement of inmates with ACC or other authorized entity, other than the secure housing and necessary care of the inmate, except where the inmates are used for highway construction; providing that inmates entrusted to ACC or other authorized entity may be employed at any suitable employment except operating public retail establishments, schools, day care facilities, hospitals, or similar facilities in which the public’s interest in safety and security cannot be reasonably protected; providing that inmates entrusted to ACC or other authorized entity may not mingle with the general public unsupervised; providing that sufficiently productive inmates may be provided with readjustment accounts, from which the expenses for the health, education, and welfare of the prisoner may be paid, the remainder of which shall be used for the benefit of the prisoner upon release, in his or her transition to free society;  providing that the sole compensation of ACC or other such authorized entity shall be the profits from labor of inmates entrusted to the care of said entity; providing that ACC, and any other entity entrusted with the custody of inmates for purposes of employment, shall maintain adequate physical security to prevent escapes or injury to private persons or property; providing further that all such entities shall post bond and be liable for intentional or negligent damages caused by inmates in their custody, not to exceed $100,000 per person per incident, until January 1, 2003, at which time the maximum liability per person per incident shall increase to $1,000,000; providing that inmates held for violent felonies shall not be eligible for employment outside prison boundaries unless and until the Commissioner determines that the prisoner has made substantial changes that materially reduce the risk of further violence against persons or private property; excluding inmates held under sentences of life without parole or death sentences from eligibility for employment off prison property under any circumstances; providing that all savings of tax monies from the reduction of costs of prison operations shall be used for roads and highways; providing that inmates may be used directly in highway construction, and that the Department of Correction shall receive credit for the value of such construction in the calculation of its profits and losses;  providing that the State of Arkansas shall not make or enforce any law concerning prison operations, if said law increases the costs of the ADC or limits opportunities to enhance the revenue of the system, unless the proponent of said state law proves that the law or regulation is reasonably necessary and effective to protect a substantial state interest, and the opponent of said law or regulation fails to prove that an alternative less costly to the citizenry would reasonably protect the State's interest;  providing for liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that the Amendment is self-executing and shall take effect January 1, 2001, except as otherwise provided; and for other purposes.

I find it pertinent to note the particular hazards attendant to the ballot title of a lengthy and complex proposal such as yours.  The ballot title for such a measure must avoid both the danger of being too lengthy and the danger of having serious omissions.  More specifically, the title cannot be so lengthy as to cause voters to violate the voting booth time limitations, yet it must not omit any of the proposed measure’s important factors. For this reason, I must point out that with any proposed amendment of considerable length and complexity such as yours, the sponsor runs the risk of a challenge and of a finding by the court that the ballot title is unacceptable, either because it is too “complex, detailed, and lengthy,” or because it has “serious omissions.”  See e.g., Page v. McCuen, 318 Ark. 342, 884 S.W.2d 951 (1994).  
Pursuant to A.C.A. § 7-9-108, instructions to canvassers and signers must precede every petition, informing them of the privileges granted by the Constitution and of the penalties imposed for violations of this act.  Enclosed herewith, over the signature of the Attorney General, are instructions that should be incorporated in your petition prior to circulation.

Sincerely,

MARK PRYOR

Attorney General

Enclosure

