Oscar Stilley, Att’y at Law

Opinion No. 2000-019

Page 10

Opinion No. 2000-019

February 2, 2000

Oscar Stilley, Attorney at Law

Central Mall Plaza Suite 516

5111 Rogers Avenue

Fort Smith, AR  72903-2041

Dear Mr. Stilley:

This is in response to your request for certification, pursuant to A.C.A. § 7-9-107 (Repl. 1993), of a popular name and ballot title for a proposed amendment to the Arkansas Constitution.  You have submitted three previous popular names and ballot titles for similar measures, which I rejected in Opinions 99-198, 99-260 and 99-412 due to unresolved ambiguities in the text of each measure.  You have made changes to the text of your measure and now present the following proposed popular name and ballot title for my certification:

(Popular Name)

AN AMENDMENT TO LIMIT THE SALARIES AND BENEFITS OF PUBLIC SERVANTS, TO REQUIRE THAT RETIREMENT FUNDS FOR PUBLIC SERVANTS BE KEPT IN SEGREGATED ACCOUNTS, TO PROVIDE PROCEDURES FOR THE RECOVERY OF ILLEGAL COMPENSATION OR EXPENDITURES, AND FOR OTHER PURPOSES

(Ballot Title)

An amendment to the Arkansas Constitution limiting the salaries of public servants to $100,000 per year, and providing for fringe benefits for all public servants in the amount 

of 25% of direct compensation; providing that the term “public servants” shall for purposes of this amendment mean all officers or employees of the State of Arkansas, its institutions, agencies, or subdivisions, paid in whole or in part from state or local taxes, fees, fines, penalties, tuition, or rents of state or local property, but not persons whose compensation is fixed by constitutional amendment as a percentage of the net savings to the public treasury, and/or a percentage of the net profits of a state agency; providing that public servants who work less than 50 weeks of actual work per year shall receive salary not to exceed $2,000 per full week actually worked; providing that personal services contracts shall not be used to evade the limitations of this amendment; providing that the salary limitations may be increased or decreased by popular vote at regularly scheduled statewide elections, by legislative referendum or by initiative; providing that nothing herein shall be construed to limit the payment of additional salary or benefits to public servants, out of contributions from the public designated for the purpose of salary enhancement (subject to ethical constraints), nor to prohibit public servants from earning extra money in private sector employment, outside the normal working hours of said public servant; providing that the General Assembly may make reasonable laws governing the payment of extra salary, or work outside the normal working hours of a public servant, to the extent necessary to protect the interests of state government; defining “fringe benefits” as all  public funds paid for retirement plans or accounts (whether or not mandated by law), pay for holidays, vacations, or sick leave; and all other benefits provided to or for the benefit of the public servant, calculated at the reasonable cost of providing the benefit, but excluding unpaid leave or benefits provided primarily for the benefit of the employer; providing that fringe benefits shall not count toward any salary cap; requiring that all retirement accounts of public servants who elect to participate in a retirement plan be maintained on an actuarily [sic] sound basis in segregated accounts maintained for that purpose; protecting the rights of public servants holding rights in retirement plans; providing that less than fully funded retirement accounts for public servants be fully funded as soon as possible; providing that all retirement plans for state or local public servants hired after July 1, 2001, shall be maintained in approved privately managed retirement account(s) as may be chosen by the public servant; providing that public servants hired before July 1, 2001, shall have the option of participating in a retirement plan managed by the government, or transferring the value of their retirement account to a privately managed retirement system; providing that any resident of any city, county, town, or the State of Arkansas, or any person paying any part of any tax to such entity, whether directly or indirectly, may maintain suit to recover back any illegal expenditures of such city, county, town, or the state, as the case may be; providing that the statute of limitations on all such illegal exactions shall be five years; defining, for purposes of this amendment, the term “funds” or “expenditures” to include money, goods, services, or other valuable consideration obtained at the expense of the treasury of the affected public entity, with or without official approval, and expressly including theft as constituting an illegal exaction; providing for joint and several liability against all persons or entities who received unlawful financial or personal benefit, where two or more persons act together to cause an illegal expenditure; providing that in all cases against illegal expenditures of public funds, the attorney representing the taxpayers and citizens shall be entitled to a reasonable attorney’s fee, not less than 25% of any common fund recovered or preserved for the taxpayers, and furthermore sufficient to encourage reputable attorneys to take such cases; providing that the named plaintiff or plaintiffs who brought suit shall be entitled to 5% of any common fund recovered; providing that the rules herein concerning lawsuits against illegal expenditures shall be effective immediately and control any action brought to judgment after the passage of this amendment; providing that any officer or employee of the State or any of its agencies, school districts, or subdivisions, making unlawful profit out of public moneys, or using the same for any purpose not authorized by law, shall be punished as may be provided by law, but that part of such punishment shall be disqualification from the holding of any publicly funded employment  or office within this state for a period of five years; providing for liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that this amendment shall not be construed or enforced so as to  violate  the US Constitution Art. 1, §10 prohibition of the impairment of the obligation of contracts; providing that the Amendment is self-executing and shall take effect July 1, 2001, except as otherwise provided; and for other purposes.

The Attorney General is required, pursuant to A.C.A. § 7-9-107, to certify the popular name and ballot title of all proposed initiative and referendum acts or amendments before the petitions are circulated for signature.  The law provides that the Attorney General may substitute and certify a more suitable and correct popular name and ballot title, if he can do so, or if the proposed popular name and ballot title are sufficiently misleading, may reject the entire petition.

A.C.A. § 7-9-107 neither requires nor authorizes this office to make legal determinations concerning the merits of the act or amendment, or concerning the likelihood that it will accomplish its stated objective.  Consequently, this review has been limited to a determination, pursuant to the guidelines that have been set forth by the Arkansas Supreme Court, discussed below, of whether the proposed popular name and ballot title accurately and impartially summarize the provisions of your proposed amendment.

The purpose of my review and certification is to ensure that the popular name and ballot title honestly, intelligibly, and fairly set forth the purpose of the proposed amendment.  See Arkansas Women’s Political Caucus v. Riviere, 282 Ark. 463, 466, 677 S.W.2d 846 (1984).

The popular name is primarily a useful legislative device.  Pafford v. Hall, 217 Ark. 734, 233 S.W.2d 72 (1950).  It need not contain detailed information or include exceptions that might be required of a ballot title, but it must not be misleading or give partisan coloring to the merit of the proposal.  Chaney v. Bryant, 259 Ark. 294, 532 S.W.2d 741 (1976); Moore v. Hall, 229 Ark. 411, 316 S.W.2d 207 (1958).  The popular name is to be considered together with the ballot title in determining the ballot title's sufficiency.  Id.

The ballot title must include an impartial summary of the proposed amendment that will give the voter a fair understanding of the issues presented.  Hoban v. Hall, 229 Ark. 416, 417, 316 S.W.2d 185 (1958); Becker v. Riviere, 270 Ark. 219, 223, 226, 604 S.W.2d 555 (1980).  According to the court, if information omitted from the ballot title is an “essential fact which would give the voter serious ground for reflection, it must be disclosed.”  Bailey v. McCuen, 318 Ark. 277, 285, 884 S.W.2d 938 (1994), citing Finn v. McCuen, 303 Ark. 418, 798 S.W.2d 34 (1990); Gaines v. McCuen, 296 Ark. 513, 758 S.W.2d 403 (1988); Hoban v. Hall, supra; and Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936).  At the same time, however, a ballot title must be brief and concise (see A.C.A. § 7-9-107(b)); otherwise voters could run afoul of A.C.A. § 7-5-522’s five minute limit in voting booths when other voters are waiting in line.  Bailey v. McCuen, supra.  The ballot title is not required to be perfect, nor is it reasonable to expect the title to cover or anticipate every possible legal argument the proposed measure might evoke.  Plugge v. McCuen, 310 Ark. 654, 841 S.W.2d 139 (1992).  The title, however, must be free from any misleading tendency, whether by amplification, omission, or fallacy; it must not be tinged with partisan coloring.  Id.  A ballot title must convey an intelligible idea of the scope and significance of a proposed change in the law.  Christian Civic Action Committee v. McCuen, 318 Ark. 241, 884 S.W.2d 605 (1994).  It has been stated that the ballot title must be: 1) intelligible, 2) honest, and 3) impartial.  Becker v. McCuen, 303 Ark. 482, 798 S.W.2d 71 (1990), citing Leigh v. Hall, 232 Ark. 558, 339 S.W.2d 104 (1960).

Applying the above precepts, it is my conclusion that a more suitable, complete, and correct popular name and ballot title should be substituted for those proposed.  The following is hereby certified in order to insure that, when construed together, the popular name and ballot title accurately set forth the purpose of the proposed amendment:

(Popular Name)

AN AMENDMENT TO CAP THE SALARIES AND REGULATE THE BENEFITS OF PUBLIC SERVANTS, TO BEGIN THE PRIVATIZATION OF PUBLIC SERVANT RETIREMENT ACCOUNTS, TO MODIFY PROCEDURES GOVERNING LAWSUITS TO RECOVER ILLEGAL PUBLIC EXPENDITURES, AND FOR OTHER PURPOSES

(Ballot Title)

An amendment to the Arkansas Constitution limiting the salaries of public servants to $100,000 per year, and providing fringe benefits for all public servants in the amount of 25% of direct SALARY; DEFINING “public servants” AS all officers or employees of the State of Arkansas, its institutions, agencies, or subdivisions, paid in whole or in part from state or local taxes, fees, fines, penalties, tuition, or rents of state or local property, but not persons whose compensation is fixed by constitutional amendment as a percentage of the net savings to the public treasury, and/or a percentage of the net profits of a state agency; CAPPING THE SALARY OF public servants who work less than 50 weeks of actual work per year AT $2,000 per full week actually worked; limiting PERSONAL SERVICES CONTRACTS BY THE STATE AND ITS SUBDIVISIONS AT AN AGGREGATE OF $100,000 PER PERSON PER YEAR FROM COMBINED SALARY and PERSONAL SERVICE CONTRACT INCOME; AUTHORIZING the salary limitations TO be increased or decreased by popular vote at regularly scheduled statewide elections; providing that nothing herein shall be construed to limit the payment of additional salary or benefits to public servants, out of contributions from the public designated for the purpose of salary enhancement (subject to ethical constraints), nor to prohibit public servants from earning extra money in private sector employment, outside the normal working hours of said public servant; AUTHORIZING the General Assembly TO make reasonable laws governing the payment of extra salary, or PRIVATE WORK, to the extent necessary to protect the interests of state government; defining “fringe benefits” as all  public funds paid for retirement plans or accounts (whether or not mandated by law), pay for holidays, vacations, or sick leave; and all other benefits provided to or for the benefit of the public servant, calculated at the reasonable cost of providing the benefit, but excluding unpaid leave or benefits provided primarily for the benefit of the employer; REQUIRING FRINGE BENEFITS TO BE PROVIDED “CAFETERIA STYLE” WITH ANY UNUSED FUNDS PAID OVER TO THE PUBLIC SERVANT IN CASH AT THE END OF THE YEAR; providing that fringe benefits shall not count toward THE salary cap ABOVE; requiring all retirement accounts of public servants who elect to participate in a retirement plan TO be maintained on an actuarially sound basis in segregated accounts maintained for that purpose; prohibiting the commingling of public servant retirement funds with other government funds; protecting the rights of public servants holding rights in retirement plans; REQUIRING THE PASSAGE OF LAWS TO MANDATE THE full fundING  OF PUBLIC SERVANT retirement accounts; prIVATIZING ALL retirement plans for state or local public servants hired after July 1, 2001, SUCH PLANS TO BE HELD IN PRIVATELY MANAGED RETIREMENT ACCOUNTS CHOSEN BY THE EMPLOYEE FROM ANY LAWFULLY AUTHORIZED PROVIDER; giving public servants hired before July 1, 2001, the option of participating in THEIR EXISTING PUBLIC retirement plan, or transferring the value of their retirement account to a privately managed retirement system; aUTHORIZING THE GENERAL ASSEMBLY TO DEFINE, BY GENERAL LAW, the “VALUE” OF AFFECTED RETIREMENT PLANS TO BE TRANSFERRED; AUTHORIZING any resident of any city, county, town, or the State of Arkansas, or any person paying any part of any tax to such entity, whether directly or indirectly, TO maintain suit to recover back any illegal expenditures of such city, county, town, or the state, as the case may be; SETTING The statute of limitations on all such ACTIONS AT five years;  expressly including theft by public servants as constituting an illegal exaction; making all persons or entities who receive unlawful financial or personal benefit from an illegal exaction jointly and severally liable for repayment of the portion made to or for their benefit where two or more persons acted jointly to cause the illegal expenditure; entitling the attorney representing the taxpayers in such cases to a reasonable attorney’s fee, not less than 25% of any common fund recovered and furthermore sufficient to encourage reputable attorneys to take such cases; entitling the named plaintiff(s) in such cases to 5% total of any common fund recovered; making the rules herein concerning lawsuits against illegal expenditures effective immediately and controlling in any action brought to judgment after the passage of this amendment; expanding arkansas constitution art. 16, § 3, which currently disqualifies  any state officer or general assembly member from office-holding for five years if they unlawfully use or make a profit from public moneys, to also include state employees and local officers and employees, and to disqualify any of the above persons from publicly funded office or employment for five years if they “knowingly” make unlawful use or profit of public money; requiring liberal construction in favor of the taxpayer, severability, and general repealer of conflicting provisions; providing that the  amendment shall not be construed or enforced so as to  violate  the U.S. Constitution Art. 1, § 10 prohibition of the impairment of the obligation of contracts; making the Amendment self-executing and effective July 1, 2001, except as otherwise provided; and for other purposes.

I find it pertinent to note the particular hazards attendant to the ballot title of a lengthy and complex proposal such as yours.  The ballot title for such a measure must avoid both the danger of being too lengthy and the danger of having serious omissions.  More specifically, the title cannot be so lengthy as to cause voters to violate the voting booth time limitations, yet it must not omit any of the proposed measure’s important factors. For this reason, I must point out that with any proposed amendment of considerable length and complexity such as yours, the sponsor runs the risk of a challenge and of a finding by the court that the ballot title is unacceptable, either because it is too “complex, detailed, and lengthy,” or because it has “serious omissions.”  See, e.g., Page v. McCuen, 318 Ark. 342, 884 S.W.2d 951 (1994).  
Pursuant to A.C.A. § 7-9-108, instructions to canvassers and signers must precede every petition, informing them of the privileges granted by the Constitution and of the penalties imposed for violations of this act.  Enclosed herewith, over the signature of the Attorney General, are instructions that should be incorporated in your petition prior to circulation.

Sincerely,

MARK PRYOR

Attorney General

Enclosure

